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CALL TO ORDER – Chairperson Mark Hyland called the meeting to order at 7:00pm with 
Members Gerard Bowes, Joseph Radziszewski, Jr, Lou Ann Lancaster, Code 
Enforcement Officer Scott Neal (CEO), and Recording Secretary Sarah Merrill are 
present. 
 
Public Attendance: Michael Rosenthal, Stacy Sarno, Brian Beaulieu, Steve Lancaster, 
Michael Shapiro, John Conway, and Scott Grundin.  
 
MINUTES – October 3, 2018 – Member Bowes Moved to approve the minutes. Member 
Lancaster seconded the motion. Discussion: None     3-yes 0-no 1 abstained (Member 
Radziszewski, Jr abstained as he was absent from that meeting.  
 
 
COMMUNICATIONS – None  
 
 
APPEALS – Administrative Appeal – Marla Dodie Rosenthal and Michael Rosenthal – 45 
Garland Swamp Road – Map 32 Lot 8 
 

• Chairperson Hyland went through the procedure to be followed by the Board 
of Appeals (Board) and participants.  
 

• Michael Rosenthal is present and representing the interests of Marla Dodie 
Rosenthal, his daughter.  
 

• Conflict of interest among Board Members: Chairperson Hyland asked if any 
members of the Board have a conflict on interest. The Board members all said they 
don’t have any conflicts of interest.  
 

• Right, Title, or Interest by the Applicant: Member Radziszewski, Jr moved to 
approve that the applicant has right, title, or interest in the property by way of the 
deed presented. Member Bowes seconded the motion.  
Discussion: None     Vote: 4-yes 0-no 
 

• Standing: Member Radziszewski, Jr moved to approve that Ms. Rosenthal has 
standing because there is a permit denied by the Code Enforcement Officer. 
Member Lancaster seconded the motion. Discussion: None     Vote: 4-yes 0-no 
 

• Mr. Rosenthal presented his case to the Board: Good evening Board Members 
and thank you for being here this evening to hear our appeal regarding our 
application for a dock on Tripp Lake. My family has owned our camp, situated at 
45 garland Swamp Road, since 1952. I grew up at our camp and spent every 
summer there from 1953 until I graduated from college in 1975. Upon graduation, 
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I was married in 1975, and my wife and I spent summers at our camp thereafter. 
Our daughter Marla, the current owner of the camp, was born in 1982. My wife and 
daughter used our camp virtually every summer through the late 1990’s and I 
joined them sporadically over the years. My wife, my daughter, and I utilized our 
camp on an intermittent basis thereafter. Our camp has an eight foot (8’) right of 
way pursuant to our 1952 deed that permits us access to Tripp Lake. For more 
than forty (40) years, beginning in 1953 when our camp was remodeled, our family 
had a dock situated by our right of way. My family used the dock to dock our boats 
during these years. I retired recently and decided that I would spend summers 
back at our camp. This summer I filed the application for a dock permit which was 
denied.  
 

• Chairperson Hyland – Mr. Rosenthal tell me. So, you have an eight foot (8’) right 
of way. How much shore frontage is there? How many people have a right of way 
down to this particular spot? 
 

• Mr. Rosenthal – Just our family.  
 

• Chairperson Hyland – Alright is there an eight foot (8’) section of shoreline that 
belongs to you and then there’s camps on either side? How does that work? 
 

• Mr. Rosenthal – It does not belong to us per se. We just have a right of way to the 
lake from our property. We have what you call the back camp, our neighbors at 49 
Garland Swamp Road, have the front camp. They have a right of way over our 
property that’s ten feet (10’) wide to get down to their camp and we have an eight 
foot (8’) right of way over their property to get down to the lake.  
 

• Chairperson Hyland – Questions from the Board? 
 

• Member Bowes – Who is the owner of the right of way?  
 

• Mr. Rosenthal – The fee simple owner of the right of way is Stacy Sarno. 
 

• Member Bowes – And how many feet of frontage is on the lake in total?  
 

• Mr. Rosenthal – I don’t know for certain, but I would say it’s certainly less than one 
hundred and fifty feet (150’).  
 

• Member Bowes – Did I read sixty nine feet (69’) in the package? 
 

• CEO Neal – Yes 
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• Member Bowes – So it’s sixty nine feet (69’). I also read that if it’s under two 
hundred feet (200’) a dock can’t be permitted on a beach especially if there’s 
already an existing dock. To Ms. Sarno – You have a dock? 
 

• Ms. Sarno – Yes. We own a dock.  
 

• Member Bowes – So as the owner you own a dock. Okay. So, your reason for 
denying the permit, one of them, was because it was less than two hundred feet 
(200’), there was already a dock and there can’t be more than one.  
 

• CEO Neal – Right.  
 

• Member Bowes – That’s the ordinance, right? 
 

• CEO Neal – Yes 
 

• Mr. Rosenthal – Would you like me to explain why I have a different view? 
 

• Member Bowes – Sure 
 

• Mr. Rosenthal – After the Officer Neal in his email to me, of July 29, 2019 states 
and I quote “I can’t approve a dock on a right of way unless the deed is written to 
say that you may install a dock”. Officer Neal’s reason for denying the dock based 
upon the fact that our 1952 deed does not specifically state that we are entitled to 
have a dock with our right of way is contrary to a Maine statute that is directly on 
point. Title 43 Maine Revised Statutes, Section 459, paragraph two enacted in 
2017 provides and I quote as follows “Easements or right of way established on or 
after January 1, 2018. The only other easement or right of way leading to or 
touching a water body does not have the right by implication to construct a dock 
on the easement or right of way or use the easement or right of way to facilitate 
the construction of a dock on the water body if the easement or right of way if the 
easement or right of way is originally established in a written instrument on or after 
January 1, 2018 and the instrument granting or reserving the easement or right of 
way does not expressly include the right to construct a dock on the easement or 
right of way to use the easement or right of way to facilitate the construction of a 
dock on the water body”.   
 

• Mr. Conway – I have copies of that for everyone. This is state statute.  
 

• Mr. Rosenthal – Section 459, paragraph two, of Title 33 Maine Revised Statutes 
is the controlling law on this issue. The first point of emphasis regarding section 
459 is the fact that the legislature grandfathered in people who had rights of way 
that were created prior to January 1, 2018. As I’m sure you know this is common 
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practice in legislation so as not to prejudice the rights of persons who are relying 
on the law as it existed prior to the change. In other words, to prevent the new law 
from retroactively changing existing legal rights. Our deed granting the right of way 
was granted in 1952. So, we would be grandfathered in and section 459 would not 
disallow our proposed dock. Furthermore, the language of section 459 paragraph 
two provides that the owner of an easement or right of way does not have quote 
“right by implication to construct a dock”. The words “by implication” are very 
significant. The legislature included in the statute “by implication” to make it clear 
that existing law in Maine is that a person with a right of way to a lake had a right 
“by implication” of the right of way to build a dock so as to be able to obtain the full 
intended benefit of the right of way. See the leading Maine case on this superior 
court case Sleeper v. Loring, June 17, 2015. It of course makes good sense that 
a person with a right of way to access a lake would expect that the right of way 
would grant by implication the right to build a dock so as to get the full benefit of 
lake access. Officer Neal justifies his denial of the dock application in his letter of 
July 31, 2019 under the authority of Chapter 5 of the Town of Poland 
Comprehensive Land Use Code contending that we would need to have at least 
two hundred feet (200’) of lake frontage with our right of way in order to be able to 
have a dock. As I’m sure all members of the Board are aware nearly every camp 
with frontage on the lake has a dock and virtually none of these camps has two 
hundred feet (200’) of lake frontage. Yet, in spite of not meeting the two hundred 
foot (200’) frontage requirement, which I understand came into effect by the Town 
of Poland code in 2001, even though our dock had been in existence for nearly 
forty years prior to that. All of these people with less than two hundred feet (200’) 
of frontage have docks. To deny my family the right to have a dock based upon 
the two hundred foot (200’) frontage rule is in my opinion unfair and unjust in view 
of the fact that other land owners have less than two hundred feet (200’) of frontage 
and they are permitted to have docks. Officer Neal also cites Poland code Chapter 
5 section 508.27 D.1 as justification of the dock permit. This provision in 
inapplicable as it was intended to prevent a single person from having two docks 
on his or her property unless that person had double the lake frontage needed for 
one dock. That provision was not intended to apply to a right of way situation. 
Under Officer Neal’s interpretation of that code provision no person with a right of 
way would ever qualify to have a dock unless the right of way had two hundred 
feet (200’) of frontage if the owner of the lakefront property already had a dock 
which is virtually always the case. With all due courtesy and respect to Officer Neal, 
I respectfully submit that his interpretation of the code is contrary to the plain 
meaning and intent of the Maine Legislature as set forth in Title 33 Maine Revised 
Statutes, section 459, paragraph two which was enacted in 2017 which is sixteen 
years after the code provision was put into effect. So, the Maine Legislature would 
take notice of the fact that the Poland code provision was already in effect. The 
dock that we have applied to construct is only eight feet (8’) long. It is likely the 
smallest dock application ever filed with the Town of Poland. In applying for such 
a small dock, we were being sensitive to the needs of our neighbors as well as 
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being environmentally sensitive. It is for these reasons that I respectfully request 
that you grant our application to construct the eight foot (8’) dock at the end of our 
right of way. Thank you very much for your time and consideration of our appeal.  
 

• Member Bowes – You had discussed this with the Town Attorney before you 
issued the denial? Was the Town Attorney aware of this state thing?  
 

• CEO Neal – Yes.  
 

• Member Bowes – So does our local ordinance supersede the state? or how does 
that work?  
 

• CEO Neal – I would have to refer to her. It was my understanding that that was 
only for new deeds created after 2018.  
 

• Mr. Conway (Here with Mr. Rosenthal) – The other part, and a very persuasive 
argument made, another part of this is that this is a legally existing nonconforming 
use. This was clearly here long before the ordinance was ever in effect. I don’t 
think there’s any dispute as to that. Clearly the right of way was established long 
before there was an ordinance and the ordinance specifically allows for uses which 
were in effect at the time the ordinance came into effect to continue in effect as 
long as they don’t become more nonconforming in fashion. There’s nothing here, 
no evidence, I think you’ve heard very clearly from Mr. Rosenthal there’s been no 
change in the use and the dock, we only have a picture on a phone, but we could 
show you that the dock is two four foot (4’) section sitting and isn’t even attached 
to the land. It sits in the water below the low water mark which may be another 
issue, but I don’t think this Board needs to reach that. Seeing the Code 
Enforcement Officer’s denial, I didn’t see any discussion regarding grandfathering 
and why it was that a legally nonconforming use could somehow be eliminated 
based on an ordinance that came into effect forty years after that use began. 
Clearly that’s not the case on any other nonconforming use you have in Town and 
I don’t see anything in the ordinance that, in this particular ordinance, that’s being 
cited that says that somehow it overrides the provisions of the ordinance regarding 
nonconforming uses.  
 

• Member Bowes – When you’re using the term grandfathering do you have any 
history, how many years ago you had a dock in that right of way?  
 

• Mr. Conway – He just testified that there’s been a dock there since 1953 he says.  
 

• Member Bowes – Every year? 
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• Mr. Conway – Every year. That’s been there all the time that he’s used the dock 
and that he put the dock in there. Beyond going and finding out from the Town’s 
Attorney whether this state statute might preempt some of the local statute you 
can look to your own ordinance, and I think as the Chairman expressed at the 
beginning of the meeting that’s really the duty of this Board. To look at the 
ordinances and look and see what the interpretation is because that’s pretty much 
what governs the Town of Poland and the use. I think it’s well established that uses 
that were in place prior to the adoption of an ordinance can remain. In fact, they 
can be replaced, you can put in new ones that aren’t more nonconforming, you 
can actually expand them in certain cases. Your ordinance deals with them on a 
somewhat lengthy basis as to how they can be dealt with and it wouldn’t do that if 
they disappeared when they drafted the ordinance. The reason all of that’s in there 
is because the ordinance needs to deal with those uses and explain how to 
continue with those uses with how they’re allowed. There’s no argument her that 
there’s no expansion or any change in the use of it which would require Mr. 
Rosenthal to then get a permit for it. In fact, there may be a discussion about 
whether he even needs to get a permit, we’re not raising that at this point, but … 
If you have a nonconforming building on a lot the Town doesn’t go to it and say 
“you’ve got to go get a permit now”, it’s been there for forty years but now you’ve 
got to go get a building permit. That’s the whole point of it. The ordinance itself 
says that uses which are new uses which come into play after the ordinance is 
adopted require permits pursuant to the ordinance. Thank you.  
 

• Chairperson Hyland – Any other questions for Mr. Conway?  
 

• Member Lancaster – Were there ever two docks on this property?  
 

• Mr. Rosenthal – Not to my knowledge.  
 

• Mr. Conway – When you say on the property, I think we should be clear and clarify 
for everyone. Do you mean on the right of way? 
 

• Member Lancaster – On the right or way and or the sixty nine feet (69’) of frontage. 
 

• Mr. Conway – Well the sixty nine feet (69’) of frontage is what we call in legal terms 
the servient estate. That’s the land that – the land under the eight feet (8’) Mr. 
Rosenthal’s daughter – they don’t own the actual ground. They just have the right 
to use that eight feet (8’). The case law that we’ve shown you is that the courts 
have said that one of the things that’s implied when you have a right to get to the 
water is to be able to put a dock there to be able to use the water. And then the 
statue was probably somebody went to the Legislature and said we’d like to clean 
this up a little bit so that everybody can’t show up and have a right to do it. There 
has to be … someone has to tell you you’ve got a right to do it before you can do 
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it. They did that because the implication is that you have a right. So, the eight feet 
(8’) is the only piece of property that Mr. Rosenthal has a right to use. And that’s 
where that dock has been, within that eight feet (8’).  
 

• Mr. Rosenthal – I’d like to clarify with respect to the question that you asked. I 
wasn’t sure that I understood it correctly. At one point in time my family owned the 
front camp and the back camp. Of course, during that period of time there was only 
one dock because we owned both the front camp and the back camp. Prior to the 
time when we owned both camps, being the front camp and the back camp, there 
was a family, the Free family, was there for fifteen or twenty years and they had 
their own dock and we had our dock. So, there was one dock on our right of way 
and one by their property.  
 

• Chairperson Hyland – When was the front camp sold? 
 

• Mr. Rosenthal – Initially it was in my dad’s estate and … he died in 1975 so I would 
think, I don’t know exactly, sometime in the early Eighties it was sold initially and 
then it was resold to Ms. Sarno, I believe, in 2016.  
 

• Chairperson Hyland – Okay. So, during the time when you owned the front camp 
there was one dock on the water?  
 

• Mr. Rosenthal – That’s correct. 
 

• Chairperson Hyland – And then when you sold the front camp what you’re saying 
is you placed a dock on the right of way and whoever the new owner was put a 
dock wherever they were going to put a dock?  
 

• Mr. Rosenthal – I want to make sure I understand you exactly. Basically, somebody 
had a dock on their property before my father bought it. There was somebody 
before my parents bought the front camp that had their dock there and we had our 
dock by our right of way. And then when my parents purchased that property, must 
have been in the late Sixties perhaps, when my parents purchased that and we 
owned both pieces of property … then when we owned both pieces of property we 
didn’t have a need for two docks.  
 

• Chairperson Hyland – Any other questions for Mr. Rosenthal? Code Enforcement 
Officer do you have any other questions? 
 

• CEO Neal – Nope.  
 

• Chairperson Hyland – Anybody else in the audience have a question for Mr. 
Rosenthal? At this point just a question? Okay. Other people who are in support 



POLAND BOARD OF APPEALS 
MINUTES OF MEETING 

October 16, 2019 
Approved on                         , 2020 

 

Page 8 of 35 
 

of Mr. Rosenthal’s request for an appeal of the Code Enforcement Officer’s 
decision. People opposed to Mr. Rosenthal’s. Okay. Come forward.  
 

• Ms. Sarno – Good evening everybody my name is Stacy Sarno. I’m the owner of 
49 Garland Swamp Road shown as lot nine on the assessor’s map thirty two. My 
lot is behind the Rosenthal’s lot eight. Lot eight as you are aware has an eight foot 
(8’) right of way over my lot to access Tripp Pond per our deeds. Whether Mr. 
Rosenthal is asserting a right to install a dock over the right of way or as he did 
this summer a few inches from my sure I assert that he does not have the legal 
right to install a dock at either location. Rosenthal’s argument that he has a right 
to install a dock because his family had once owned both properties and has done 
so in the past is not an argument supported by law. It is true that Rosenthal’s family 
had once owned both lots eight and nine, however lot eight and nine were under 
common ownership of Dodie Rosenthal and then Marty Rosenthal beginning 
sometime in the Sixties until the early Eighties when both lots were conveyed to 
different owners. Pursuant to the doctrine of merger an easement is terminated if 
the owner of the dominant estate obtains title to the servient estate. The land that 
is burdened by easement is known as a servient estate and the land that is 
benefitted is known as the dominant estate. The basic principle of the right of way 
easement is the right to pass through the land of another and you do not need the 
right to cross your own land. The Rosenthal family at this time of common 
ownership did not have the restrictions we face today on the right of ways since 
there was no right of way in existence due to unity of title. There is no legal 
argument for historical use or prescriptive easement when the land is under 
common ownership. And I cited some case references in my Exhibit A. I have sixty 
nine feet (69’) of water frontage, however I only have about twenty five square feet 
(25 sq. ft.) of natural beach area. You can fit about two beach chairs in this area. 
A portion of this area is off of the right of way. This is the only natural beach area 
we have on our property and the only area where my daughter plays in the sand, 
where we swim off the shore, and where we sit on the beach. As you are aware it 
is against Town of Poland code to install a dock that interferes with existing, 
developed, or natural beach areas. And per code we do not have enough frontage 
to install two docks. An added dock on my shore would restrict my family of the full 
use and enjoyment of our property. I put pictures on the Exhibit B of the beach 
area. It’s very small. And pictures of the dock that was installed. And the blocks 
and bricks there. Rosenthal created a hazard situation for my family, especially my 
three year old by installing a dock off our shore and leaving bricks and a cinder 
block in the water. Even when required to move by code he left a dock pole and a 
cinder block in the water, which is also on Exhibit B. A grant of a right of way does 
not give Rosenthal a fee in the land. I am the fee owner of the eight foot (8’) right 
of way. I pay the taxes on the land, not lot eight. A grant of a right of way does not 
exclude the servient estate from the use nor enjoyment of the eight foot (8’) right 
of way or the shore. My property borders the water, not Rosenthal’s and the 
riparian rights go to the owner of the land that abuts the water. Common law 
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principles of riparian rights generally include the right to install a dock and as I 
mentioned Rosenthal does not have any riparian rights. 45 Garland Swamp lot 
eight does not abut the water, nor does the grant of a right of way grant anything 
other than a right to pass. There is no other language in the deed that would 
suggest any other rights other than ingress and egress. As defined by Black’s Law 
Dictionary a right of way would suggest any other rights other than ingress and 
egress is limited to the right to pass through the property of another. The Maine 
courts have ruled that a dominant estate which has been granted only an 
easement interest over riparian land of the servient estate by means of gaining 
access to the water does not thereby become entitled to exercise such riparian 
rights that are pertinent to the servient riparian land. In Rand Court V. Town of 
Glenburn, the Maine Supreme Judicial Court stated that a deed granting a right of 
ingress and egress alone did not indicate a right to place a dock at the right of way 
existed. See Exhibit A for case law. I would also like to mention that I’ve read 
Sleeper and there’s a big difference between Sleeper and the rulings that have 
said you couldn’t install a dock on a right of way. The difference is that I own to the 
low water mark. In Sleeper they owned to the high water mark so there’s that 
intertidal land. So basically, there was no fee ownership in the land. The Supreme 
Court ruled that when you own to the low water mark, without express language in 
your deed, you don’t have a right. The dominant estate, lot eight, in this instance 
has no right to engage in any of these activities on the shore without the permission 
of the shoreland owner. I am not granting any such permissive use to the 
Rosenthal’s. In Merrill v. Parson the Court rejected the plaintiff’s claim of the right 
to use the beach for recreational purposes. The Court noted the servient estate 
includes the beach and unfettered right to use the beach would directly impact the 
owner of the land. I am the fee owner of the beach area not lot eight. In closing I 
request that the Board affirms Code Enforcement Officer Scott Neal’s decision. 
   

• Member Radziszewski, Jr – I’m confused. How many people have right of way? 
 

• Ms. Sarno – I own lot nine and Mr. Rosenthal’s family has the house behind me, 
and they have an eight foot (8’) right of way, just them have an eight foot (8’) right 
of way to cross our property per our deeds.  
 

• Member Radziszewski, Jr – So they’re crossing your land? 
 

• Ms. Sarno – They’re crossing my land to get to the water. That’s the plain language 
in the deed of ingress and egress nothing furthermore.  
 

• Member Radziszewski, Jr – And that’s changed to that when you bought the 
property? 
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• Ms. Sarno – What do you mean changed? 
 

• Member Radziszewski, Jr – Well listening to what he was saying they’ve had those 
properties all along. 
 

• Ms. Sarno – Well no they were under common ownership with his family until the 
early Eighties. The easements were terminated when they’re under common 
ownership. So, when in 1983 his father Steve sold off my lot to I think it was the 
Begins and then Michael (Rosenthal) received lot eight and then he later gifted it 
to his daughter. To my understanding from the person I bought the property from, 
she owned my property for sixteen years and there’s never been two docks on the 
property, I’ve owned the property for four years. I believe a representative from 
their family is hear today too. Lot eight has been … Maine calls it a hazardous 
building, I believe it’s called, since 2013 and the Rosenthal family hasn’t been to 
that property since the Nineties from what something Mr. Rosenthal once said and 
from the neighbors. So, I don’t know about what they’re talking about being more 
than one dock with anyone other than the owners of lot nine.  
 

• Member Radziszewski, Jr – So has there been a dock there every year since 
you’ve owned it? 
 

• Ms. Sarno – We just installed our dock last summer. We got a permit. And for 
sixteen years that Kathy owned it - do you know if she had had a dock on there 
(Ms. Sarno asked this question of an audience member. He confirmed this.) So, 
for over twenty years.  
 

• Comment from an audience member not at a microphone.  
 

• Chairperson Hyland – Sir could you let us know who you are. 
 

• Mr. Grundin – My name is Scott Grundin and I am Kathy Carroll’s son-in-law, she’s 
the owner of 43 garland Swamp Road.  
 

• Ms. Sarno – She’s our neighbor. Her property is also … she’s lot ten.  
 

• Mr. Grundin – Kathy owns property 43 Garland Swamp Road and she owned 
property 45 and sold property 45 to the Sarno’s a couple years ago. There was 
never a dock on that property since the early… she purchased it in the early 
Eighties I believe. There wasn’t a dock on that property then. There’s never been 
a dock in the right of way.  
 

• Chairperson Hyland – Any other questions from the Board? 
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• Member Bowes – Yeah. So, Mr. Rosenthal’s testimony here tonight said that every 
single summer they had a dock on that right of way, if I heard you right that’s what 
you said.  
 

• Mr. Rosenthal – I said when we owned both properties there was only one dock 
on the property. Prior to that when the property was owned by the (garbled) family 
for a period of time and the people who owned it before which is 1953 to when my 
parents bought the front property, which was I believe sometime in the late Sixties 
or early Seventies. During the period of time from 1953 to late Sixties or early 
Seventies there were two docks. That predates what Ms. Carroll who acquired the 
property in 1982. So, she wouldn’t know what the situation was prior to the time 
when she purchased it in 1982.  
 

• Member Bowes – During your ownership did he ever have a dock there up until 
this year? 
 

• Ms. Sarno – No. The property has been abandoned for a long time.  
 

• Member Radziszewski, Jr – And how long have you had the property? 
 

• Ms. Sarno – Since 2016. And prior to that the previous owner had it for sixteen 
years. 
 

• Member Bowes – Which he just testified that during your sister’s ownership there 
was never a dock on the right of way. 
 

• Mr. Grundin – My mother-in-law. No there was never a dock on the right of way.  
 

• Ms. Sarno – And like I said the doctrine of merger applies when you’re under 
common ownership. You can do whatever you want when your property is under 
one ownership. You don’t need permission from the right of way holder because 
there’s not in existence. When the two properties are under common ownership 
the right of way’s are severed. So, lot eight and lot nine were under common 
ownership there’s no right of way it’s terminated by operation of law. I would just 
like to point out that we are the fee owners in the land. We own the beach area. 
We’re the riparian owners. There’s no other grant in the deeds that grant fee 
ownership or riparian rights to the Rosenthal’s or a right to construct a dock. And 
even because the 2018 statute doesn’t mean that you’re grandfathered in. The 
courts were looking at language in the deeds to determine if a right existed not 
relying on the statutes for 2018 going forward. What the courts are looking at, their 
taking extrinsic evidence, outside of the grant in your deed. So, if the grant doesn’t 
have it and you’re not the fee owner of the land then you’re not getting it.  
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• Member Radziszewski, Jr – Okay. I have one follow up question. For how many 
years was there not a dock from ’18 back? From ’19 back? 
 

• Mr. Grundin – The whole time. 
 

• Member Radziszewski, Jr – For how many years though? Back to the Eighties?  
 

• Mr. Grundin – I only know after the Eighties.  
 

• Member Radziszewski, Jr – Alright from the Eighties up there has not been a dock 
in the right of way? 
 

• Mr. Grundin – On any of the properties.  
 

• Member Radziszewski, Jr – On any of the properties. Okay. Thank you.  
 

• Mr. Grundin – Can I say something? In my opinion opening this door to allowing 
docks on right of ways – what would stop multiple people who have rights of way. 
There are many rights of way that more than one person or property owner has 
the right of way. Well, are they going to share a dock? Are we putting multiple 
docks out there? Where he put his dock is basically right, in our view and in their 
view, where we would try to go to the water, where they would try to go to the 
water. And it was never there before.  
 

• Ms. Sarno – We have a very small beach are. Very tiny beach area.  
 

• Mr. Grundin – For thirty years or almost thirty years we’ve been there, and he has 
not been there.  
 

• Chairperson Hyland – So Mr. Grundin are we talking about the same property? Is 
there more than one person on the right of way there? 
 

• Mr. Grundin – (Garbled) Kathy Carroll owned the Sarno’s property and she sold to 
them and she also owns number 43 (lot ten). Right next to the Sarno’s.  
 

• Ms. Sarno – She abuts both properties. She abuts both lots eight and nine. 
 

• Chairperson Hyland – Okay. Where’s the right of way in relation to eight and nine? 
Or nine and ten?  
 

• Mr. Grundin – We’re on the right side of it and he’s on the left side of it.  
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• Chairperson Hyland – So the right of way goes down between lots nine and ten?  
 

• Mr. Grundin – Yes. (Board members conferring over this). 
 

• Chairperson Hyland – But the right of way is all on your property? 
 

• Ms. Sarno – Yes. I’m fee owner.  
 

• Member Lancaster – Mr. Rosenthal’s deed still states the fact it hasn’t been altered 
at all of the fact that there was a right of way established back at the point in time 
it was to be transferred forevermore.  
 

• Ms. Sarno – Well actually I think the right of ways were terminated by the operation 
of law and I think that there was a change in the right of ways when his father died. 
I think the attorneys were probably aware of that and changed the right of way to 
be ten feet (10’) on one of the portions.  
 

• Member Lancaster – (Garbled) that wasn’t changed in the deed. The deed still 
states (garbled). 
 

• Ms. Sarno – (Garbled) The deed changed. It didn’t change the location of the right 
of way, but it changed the width of one of the right of ways.  
 

• Chairperson Hyland – Okay. Anything else? Anyone else have anything in 
opposition to the appeal?  
 

• Mr. Grundin – Did you receive a letter from my mother-in-law? 
 

• Chairperson Hyland – yes.  
 

• Mr. Grundin – okay. Is that something you could read? Or did you read?  
 

• The Board confirmed they had it and had read it.  
 

• Chairperson Hyland – Okay. Mr. Rosenthal is there anything you’d like to rebut?  
 

• Mr. Conway – I understand there’s a letter, but my client’s never seen it. So, if 
there were letters that were sent to the Board, I’m wondering why… 
 

• Chairperson Hyland showed Mr. Conway the two letters that were submitted to the 
Board.  
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• Mr. Rosenthal – First of all the argument regarding merger is inapplicable and let 
me explain why. Our family owned both pieces of property. That means that the 
Sarno owned right of way our our property, she has a ten foot (10’) right of way 
over our property. That means her right of way merged as well. That means she 
has landlocked property that she can’t get to under the doctrine of merger. It was 
never intended that it merged and that’s why the deed in 1982 makes it very clear 
that the right of way is in existence. It’s disingenuous to say that our right of way 
has now merged out of existence and their right of way over our property which 
they need to get to their property stays in existence. That’s the first point. To make 
that argument is quite short sighted if the Board were to accept it. With respect to 
the existence of docks I have been there from 1953 and through 1975 when I 
graduated from college and thereafter periodically, we had a dock at least until the 
early Eighties. Where prior to that there were always two docks. And for Mr. 
Grundin to try and talk about what was in existence prior to his mother-in-law 
acquiring the property, that’s just not the case. And the reason there wasn’t a dock 
there for the other years is we weren’t living there. Had we been living there and 
using the camp we would have had a dock. I can tell you that every year that we 
were there for any substantial amount of time we had a dock. It was either in the 
right of way or where the Sarno dock is now. To argue that because we weren’t 
living there, and we therefore didn’t have a dock that means we somehow waived 
our dock privileges.  
 

• Member Radziszewski, Jr – I have a question for you though. How is their property 
landlocked?  
 

• Mr. Rosenthal - I can draw you a very simple diagram. This is their property, this 
is our property, this is the road. Our property is in between. They have a ten foot 
(10’) right of way to go from the road over our property to their property. We have 
an eight foot (8’) right of way over their property to get to the lake. If you applied 
the doctrine of merger as Ms. Sarno suggests saying that our right of way merged 
because of the merger of title, then their right of way merged as well. Which means 
they can’t go over our property to get to their property. That was clearly never the 
case in the deed in the 1980’s makes it very clear that they grant the right of way 
to them and the right of way exists for our daughter.  
 

• Member Radziszewski, Jr – So the bottom line is you both have a right of way. So 
that they can get over your property and you can get over their property.  
 

• Mr. Rosenthal – That’s correct. And to contend that the Maine Supreme Court case 
that Ms. Sarno cited somehow applies but the much later 2015 case in Sebago 
Lake doesn’t apply is absolutely wrong. As a matter of law the court has held that 
a person who has a right of way to go to a lake, it’s implied, it’s an implication that 
one of the rights that goes with the right of way to get to the lake to enable the 
person to have full enjoyment of their right of way in access to the lake is to have 
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a dock. To not have a dock would basically make the right of way much less 
valuable than the grantor and the grantee expected when the right of way was 
created. That’s what the case that we cited stands for. Thank you.  
 

• Mr. Conway – A couple things – a number of the allegations or claims made by 
Ms. Sarno were incorrect. First of all, the right of way does run to the low water 
mark as you can see in the deed there. The language says it runs to the low water 
mark. She made a distinction between cases where they run to the high water 
mark or the low water mark, the right of way. So, that was incorrect. Additionally, 
the idea of merger is a red herring here. It’s thrown out and I just want to make 
sure it’s clear at the time when the two properties were owned there is a doctrine 
of merger that says if you own the servient estate and the dominant estate then 
they merge together. But when they were re-separated those rights of way were 
once again created. That was back in the 1980’s so I’m not clear what relevance 
that would have to this case. This was still long before this ordinance had taken 
affect so I’m really unclear as to what relevance that would have in this case. I’m 
not disputing what she said necessarily it just doesn’t really have any affect here.  
 

• Member Bowes – I don’t think she said that the right of way doesn’t exist, she 
repeatedly said that the right of way is for ingress and egress to the water.  
 

• Mr. Conway – That’s not what the language in the deed says. You have the deed 
in front of you. It just says that it’s a right of way that runs to the water. Okay? The 
statute which you’ve been shown and the case law which you’ve seen is clear in 
Maine that if you have a right of way to the water that includes, another case as 
well I can show it’s a supreme court case in the state of Maine, that unless you 
don’t have the right to put in a dock you have the right to put in a dock. Unless you 
can show by some other evidence that you don’t have that right or you’re going to 
interfere with someone else’s use of the right of way in some fashion then you 
would have that right. Someone can come in and show you that. They can come 
and say look here’s the situation we – we never intended for them, I’m the one who 
gave them the right of way I never intended for them to have a dock. You can go 
court and say that and if that’s the case then the court might say fine. The reason 
the statute you saw is there is because it’s addressing what Maine law is not 
common law, not Black’s Law Dictionary, which is certainly not an authority of any 
kind, but what Maine law is. Maine law is the reason that statutes there it was put 
in to more or less, it switched the burden it now said it used to be that if you had a 
right to the water then by implication you had a right to put in a dock. For whatever 
reason and I didn’t do the legislative history and I didn’t hear from the prior speaker 
that there was any legislative history law. But for some reason someone decided 
that we were going to switch that burden we were going to make it so that the right 
of way says that you have a right of way to the dock when it’s established after 
January 1, 2018. So now it flips it. Before that it was the opposite. If you had a right 
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of way to the water by implication you were allowed to put a dock, there. And if you 
want to let someone have a dock you write it right in the easement you give them.  
 

• Member Bowes – But the reason we’re here is there’s no debate about the right of 
way ingress and egress exists. The reason we’re here is a dock was installed 
without a local permit. He applied for local permit; Code Enforcement Officer cited 
a couple of different things that it didn’t meet the criteria to have a dock installed 
there. So even though the right of way exists the local authorities because there’s 
sixty nine feet (69’) of frontage, there’s already an existing dock, and there’s a 
natural beach it’s not allowed.  
 

• Mr. Conway – It is if it’s grandfathered in there. If it’s there before the ordinance it 
is.  
 

• Member Bowes – I don’t see it in the deed. I don’t see anything in this deed that 
says a dock is allowed in the right of way.  
 

• Mr. Conway – It’s not a matter of whether it says it in the deed.  
 

• Member Bowes – You just said that. (Talking over each other) it is written that says 
it the dock has to be, can be installed, but it’s not there.  
 

• Mr. Conway – That’s after 2018. No. It’s for right of ways that were established 
after 2018. That’s not a shrug. That’s what the statute says. What that says is that 
it doesn’t apply to any rights of way which were established before 2018. Do you 
understand? This one clearly established well before whether it was in ’52 and it 
merged for some period of time and then was reestablished in the early 1980’s it’s 
still long before 2018. It’s a use that is there and has been there prior to the 
ordinance and therefore it’s a legal nonconforming use. On that point I want to 
make one other point because I have now had a chance to see a letter which was 
referred to by Mr. Grundin that is apparently from his mother-in-law and this doesn’t 
say anything about there not being any docks there. In fact, it indicates that there 
was a dock there. In fact, it indicates that there was a dock there and the pole has 
been left in and there’s a block that’s bene left there.  
 

• Multiple Board members corrected Mr. Conway saying that this letter is in 
reference to what Mr. Rosenthal left in the water from his dock.  
 

• Mr. Conway – But it doesn’t say anything about there not being other docks there. 
He came here to testify that his mother owns this property. This letter which is from 
the person who apparently lives there or at least has rights to be there doesn’t say 
anything about that. This is the person who’s apparently the eyewitness and it 
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doesn’t say anything about that. I heard that there was this letter that you guys 
were getting that was refuting it.  
 

• Chairperson Hyland – Help me out with right of ways Mr. Conway. It seems to me 
and I think my betters had this very same problem on Hyland Lake in Falmouth 
and that is does a right of way allow you access and egress to the water? 
 

• Mr. Conway – A right of way actually allows you the use of a specific piece of 
property for many different uses. So, it can change. 
 

• Chairperson Hyland – Let’s be more specific. Can I set up a boat shed on my right 
of way?  
 

• Mr. Conway – On your right of way? 
 

• Chairperson Hyland – Yes. Could Mr. Rosenthal set up a boat shed to keep his 
lawn chairs and things like that? 
 

• Mr. Conway – I it was there prior to the ordinance being established, yes.  
 

• Chairperson Hyland – Well that’s kind of not what Sleeper v. Loring says. It says 
that if you store property there that’s not what a right of way is. A right of way does 
not allow you to store property. 
 

• Mr. Conway – But that, but there’s no argument in there that it was a legally 
nonconforming before the ordinance. You’re mixing two things up here, I think. 
There’s two different ways of looking at it. If the ordinance … if the easement was 
granted after the ordinance was passed, then it has to comply with whatever the 
rule may be. If it’s before it or if you go around the lakes now for instance, you’ll 
see that there are boat houses and they’re right on the water and they’re actually 
in the water. 
 

• Chairperson Hyland – But they’re not in the right of way.  
 

• Mr. Conway – But they’re in the water. But I’m just giving that as an example that 
talks about how nonconformance works. This is a little different. You couldn’t do 
that now.  
 

• Chairperson Hyland – What I’m saying though is that a right of way allows you 
passage. It doesn’t allow you to store your stuff and do lots of things like you own 
the property.  
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• Mr. Conway – it may not. It’s an interpretation of the ordinance. You could have a 
right of way that says that you could park cars on the right of way for instance, you 
could, we’re not suggesting this does. You could have a right of way that allows 
you to drive a car across it which apparently people do have. So, there’s different 
ones. That’s not the issue here though. The issue is whether when you have a 
right of way to the water whether it allows you to put a dock there. And the case 
law in Maine is pretty clear that it says that prior to 2018 what the new statute said 
there was an implication that you can. Now the owner of the servient estate could 
come in and say ‘No. No. No. We never told them they could do that. We have 
evidence we did.’ You can make that argument against it if that were the case. 
There’s no argument here about that because obviously the rights of way were 
established long before the people here were involved in it. 
 

• CEO Neal – Where does it say in 459 that anything established before 2018 would 
get a dock?  
 

• Mr. Conway – It doesn’t say that. It says that if it’s before 2018 it’s by implication 
there’s a right to have a dock. If you read it. It says it in the negative. It says that if 
it’s established after that then you can’t have an implication because, unless, it 
can’t be by implication it has to be expressed. That’s the purpose of the statute. 
The flip side of that is anyone before that can establish a dock by implication. Like 
I said it’s not an absolute. It doesn’t say you absolutely can have it, but the 
argument is that it can be implied within the right of way to the water. In this case 
I don’t think that that really though matters because we’re here with a right of way 
that’s been used in this fashion prior to the ordinance even being established.  
 

• CEO Neal – Well that use was also abandoned for how many years before the 
code came into place.  
 

• Mr. Conway – Well, I think we have evidence here that it wasn’t abandoned or that 
there may have been a sporadic loss… 
 

• CEO Neal – (garbled) was abandoned before the code came into place.  
 

• Mr. Conway – how do you know that? 
 

• CEO Neal – I think we’ve heard enough people say that they were there before. I 
mean he says he hasn’t been here since the Nineties.  
 

• Mr. Conway – He never said that. I don’t know what you heard. I never heard him 
say that. 
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• Member Bowes – I heard Mr. Grundin say that the whole time his mother-in-law 
owned the property there was never a dock in the right of way.  
 

• Mr. Conway – We’ve had… That’s what he said and I’m just pointing out his mother 
sent a letter and never even thought to mention that.  
 

• Mr. Grundin – She was never asked to say that. I’m here representing her to speak 
for that and she will absolutely send a letter saying there wasn’t one there if that’s 
a big deal. I’m here to testify on that. I was asked to speak by the Sarno’s about 
what was there, and I said what was there. I’ve been there now since the early 
Eighties, so I know exactly what was there. Beside what Mr. Conway said. I’m 
saying there wasn’t one there and that’s my testimony.  
 

• Mr. Conway – Understood. I don’t think anybody challenged that. All I’m saying is 
that … 
 

• Mr. Grundin – You did. 
 

• Mr. Conway – Excuse me… 
 

• Chairperson Hyland – Guys. Guys. Mr. Grundin please.  
 

• Mr. Conway – All I’m saying is that the person wrote the letter without any of that 
in it.  
 

• Chairperson Hyland – We actually have heard from Mr. Rosenthal that they have 
not put a dock in there in at least twenty years.  
 

• Member Radziszewski, Jr – Right. He said that.  
 

• Mr. Rosenthal – First of all my family has continuously owned the property since 
1952. So, to contend that we didn’t own the property so we couldn’t put in a dock 
that’s absolutely untrue. What I said was that whenever we were there when we 
were living in the property for any substantial period of time, we had a dock on the 
property. In the early 1980’s when the property was split up and Ms. Carroll ended 
up acquiring the property thereafter, we didn’t have a dock except at sporadic 
periods of time, for very short periods of time. For a few years during that period, 
that I will submit, that for a substantial period of time that after 19 say ‘83, ’84, ’85 
we did not have a dock there. But the only reason we didn’t have a dock there was 
because nobody was living there. Whenever anyone was living there, we had a 
dock. It didn’t make any sense to us if we weren’t living there to keep a dock.  
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• Chairperson Hyland – Okay. Thank you. Umm. Yup. 
 

• Ms. Sarno – I just wanted to bring up the doctrine of merger again. The reason that 
I brought that up. I wasn’t trying to say that his right of way was extinguished and 
mine wasn’t. I was trying to bring up a point that common ownership does sever 
the right of way. It was later revived. However, the point was that you can’t claim 
historical use on you having a dock when you’re under common ownership and 
the right of ways were terminated. You owned one parcel. The parcels weren’t 
considered to be separated under common ownership. So, it was to refute the 
argument that there was historical use, when you can’t have historical use on 
something when your right of way was terminated.  
 

• Chairperson Hyland – Okay. But we have a deed from 1987 so we know from at 
least from then on.  
 

• Ms. Sarno – Okay. I think his father’s estate went through a trust, so I think on ’83 
they were revived.  
 

• Chairperson Hyland – Okay. Thank you. Anyone else? For or against? Sir? 
 

• Mr. Beaulieu – Yeah. There hasn’t been anyone there for thirty years so there 
hasn’t been… so there is no historical use. Plus, you can’t put a dock on a beach 
area. And that’s a Maine law. That’s where my daughter plays. It’s a beach. His 
right of way goes right down to it and it’s just very small. So, if they go and put a 
dock there how am I going to get to the water? And what is she going to do? Smash 
her head off the thing when she’s down at the beach? There was never one there 
and I just don’t see it. You know?  
 

• Chairperson Hyland – Unfortunately it doesn’t extinguish the ability to use the 
property. Even though it’s not been used.  
 

• Mr. Beaulieu – There was never one there. It’s a right of way. The right of way is 
to the water and then disperse. It doesn’t say anything about a dock.  
 

• Ms. Sarno – It just restricts our use as fee owners in the land. The cases that 
they’re bringing up where they allow docks, they weren’t the fee owners of the land. 
Some of the case law where they owned to the high water, basically it’s that 
intertidal area, when you have high tide and low tide. It’s like they didn’t own this, 
so they allowed them to put a dock because the servient estate didn’t own that. 
But we own the beach. Our boundary line is to the low water mark of the water. 
So, allowing someone that has just an eight foot (8’) right of way just to pass to 
obstruct our property is just not right. And the 2018 statute doesn’t mean that it’s 
grandfathered in automatically. It means that the courts look at it. And the courts 



POLAND BOARD OF APPEALS 
MINUTES OF MEETING 

October 16, 2019 
Approved on                         , 2020 

 

Page 21 of 35 
 

decided that you have a fee ownership in the beach area you don’t have a right to 
install a dock.  
 

• Comment from Mr. Conway that’s not clear. 
 

• Chairperson Hyland – Yeah and we’ve gone back and forth. Any other things that 
anyone wants to say at this point? Last chance. Any questions of any of the people 
you’ve heard testify so far? Mr. Neal do you have any questions? 
 

• CEO Neal – Nope.  
 

• Chairperson Hyland – Okay. Then I’ll close this part of the hearing. 
 

• Member Radziszewski, Jr – What about, do you close it before… 
 

• Chairperson Hyland – Oh no. If you’ve got testimony, then we certainly want to 
hear it.  
 

• CEO Neal – No. Everything I needed to say was on record already.  
 

• Chairperson Hyland – Okay. So, the reason… So, let’s ask you some questions 
then. So, when you went to Town Attorney with some of this. 
 

• CEO Neal – Yes.  
 

• Chairperson Hyland – Under Title 33 Chapter 7 it seems to me that this right of 
way has been there for a long time, it’s probably been used, it’s probably had a 
dock on it. That we don’t have the people here that granted the right of way in the 
first place, so we don’t know what their intent was. It seems to me that we have to 
look at this broadly and say yeah, they didn’t restrict it. They didn’t say no docks. 
So, I’m uncomfortable with the idea that every right of way can have a dock. That 
means that the lake is just covered with docks.  
 

• CEO Neal – That’s what we’re opening up.  
 

• Chairperson Hyland – On the other hand I’m reluctant to extinguish someone’s use 
of their property or their right of way that there’s historic use of.  
 

• CEO Neal – I mean we can call it historic use, but … 
 

• Chairperson Hyland – Oh I know. It’s old historic use.  
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• CEO Neal – We’re talking Eighties here. Which predated this zoning. So, if it’s 
been gone that long does it not require a new permit?  
 

• Chairperson Hyland – We currently give permits for every dock that goes in the 
water?  
 

• CEO Neal – Every new dock. 
 

• Chairperson Hyland – Every new dock. Okay.  
 

• Member Bowes – I’m hung up on this last paragraph of this 459. It says, this is 
dated 2017 which is pre ‘18, the instrument granting or reserving the easement of 
right of way does not expressly include the right to construct a dock on the 
easement of a right of way or the right of the easement of the right of way to 
facilitate the construction of a dock on the body of water. That’s what you gave us. 
 

• Mr. Conway – But you’re missing the context. If I could explain it.  
 

• Member Bowes – Sure.  
 

• Mr. Conway – First of all I won’t bore you with my law school education. But the 
first thing they told us was you should start at the beginning when you’re reading 
something, and you should read it all the way to the end. Because, picking one 
thing out is hard to clarify. So, if you look at this entire section what it says is that 
the owner of an easement or right of way leading to or touching upon a water body 
does not have the right by implication to construct a dock on the easement or right 
of way or use the easement or right of way to facilitate the construction of the dock 
on the water body if and then it has two conditions. Those two conditions are joined 
by an and so they both have to be true. So, you don’t have those rights if the 
easement or right of way is originally established in a written instrument executed 
on or after January 1, 2018. Clearly, we don’t fall within it because we’re outside 
of that. And then the instrument granting or reserving the easement or right of way 
does not expressly… so if you get an easement after January 1, 2018 in order to 
get a dock on it it has to expressly say you can have a dock. Before 2018 it’s saying 
you don’t have to have that in there.  
 

• Member Bowes – I get it. I’ll go back to my earlier comment that the deed just says 
the right of way to pass to the water. There’s no language about construction of a 
dock.  
 

• Mr. Conway – Cause, you don’t need it before 2018. It’s by implication.  
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• Member Bowes – (garbled) the ordinance.  
 

• Mr. Conway – I understand. That’s a different piece. I just wanted to go back over 
that.  
 

• Ms. Sarno – One more thing. I actually have a deed here that does have 
restrictions. It was originally granting the right of way that restrict encumbrances 
on the property on the right of ways. So that would show intent. See if I can pull it 
up here. Alright I don’t have it here. I can pull up the original right of way deed. I 
thought I had it here, but I don’t have it here.  
 

• Chairperson Hyland – Okay. 
 

• Member Radziszewski, Jr – Okay I have a question for the Code Enforcement 
Officer. Isn’t our ordinance it has more restrictions than state law.  
 

• CEO Neal – We can be more restrictive; we can’t be less restrictive.  
 

• Member Radziszewski, Jr – Right. So, this thing from the state we can be more 
restrictive and that’s allowable according to the state.  
 

• CEO Neal – That’s my understanding.  
 

• Mr. Conway – Actually the way it works is that (garbled) 
 

• Mr. Dulberg – Please go to a mic.  
 

• Mr. Conway – I’m not saying that’s never true. Okay. And I don’t want to make any 
blanket statements, but generally if state law governs a certain area then unless it 
expressly says that local laws can be more restrictive, they probably can’t be. 
They’re preempted by that law. Now I’m not trying to tell you… 
 

• Chairperson Hyland – Zoning laws can be more… 
 

• Member Radziszewski, Jr – Right. Because I’ve heard it here… 
 

• Mr. Conway – If the state law says it and in many cases the state law does say it, 
they’ll say right in them, if you look at shoreland zoning laws they’ll often say that 
local can be more restrictive or local law can do this. But it’s specific to the law that 
they can do that. I’m not sure that matters in this particular case because what that 
simply says is by implication you can have docks on right of ways. 
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• Member Radziszewski, Jr – I think that it has meaning here because you throw out 
a state law and it overrides our zoning laws. 
 

• Mr. Conway – That’s I don’t think the argument so much that we’re trying to make 
is that the use has been in place long before the statute was in place. And that’s 
what really … so what your ordinance says is that is there’s a use in place at the 
time the ordinance is passed the ordinance can’t get rid of it. Can’t just say it’s no 
good. Can’t just put a restriction on it that gets rid of it. It has to allow that to happen. 
But if you file after the ordinance is in place then you have to meet all of the 
restrictions of the ordinance. That’s the crucial point is was the use in place prior 
to the ordinance in place. And you have a whole section in your ordinance about 
nonconformance for that reason so that because obviously the slate isn’t wiped 
clean when you put a zoning ordinance in. There’s a whole town here. There’s a 
whole, people are living here, everything’s going on all of a sudden you put 
restrictions on it many of those prior uses couldn’t meet the restrictions. But zoning 
ordinances in order to be constitutional have to have that nonconformance 
language in them. Because otherwise you’d be taking people’s use of their 
property away by passing a law. Okay. Which the constitution limits that.  
 

• Chairperson Hyland – Let me ask Mr. Conway while you’re still here. Our 
ordinance says that no more than one pier, dock, or wharf, or similar structure 
located in the high water line of a water body is allowed on a single lot. So, this is 
a single lot and there’s an easement across that lot, but it’s still a single lot, right? 
We’re not talking about having two lots here. 
 

• Mr. Conway – Nope. It’s an easement across a lot. That’s correct. 
 

• Chairperson Hyland – Okay. So then why is a second dock allowed? Because the 
ordinance says only one dock per lot. 
 

• Mr. Conway – Well we go back to the same thing. If the use was allowing docks, 
there prior to the ordinance being passed then that wouldn’t restrict it. It would only 
(garbled) after the easement was put on.  
 

• Chairperson Hyland – So you’re saying that the second dock is a nonconforming 
use?   
 

• Mr. Conway – Yes.  
 

• Chairperson Hyland – Okay.  
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• CEO Neal – So if that was a use our … under nonconforming uses if that was 
discontinued for a period of a year then it was no longer conforming.  
 

• Mr. Conway – No. What the argument is the claim is that the right of way is for the 
right to use the water. The dock is using the water. It’s the use of the water.  
 

• CEO Neal – You’re using the argument of history here where that presumption of 
use.  
 

• Mr. Conway – They used the water. That’s the argument that the right of way goes 
to the water, it wouldn’t go to the water and this is where the implication comes in, 
easements wouldn’t go to the water unless it was implied that you could use the 
water. You don’t get a right of way to go to the water so that you can stand on the 
shore and look at the water. The idea is that you get a chance to use the water. 
That’s what the cases have said, that’s what the cases we’ve provided to you said 
is that that’s what the courts have said is that when you get to the water it’s implied 
that you can use it. And you can make use of the water. 
 

• Member Bowes – What people typically do is use the right of way to moor a boat 
out on the lake so they can access their boat without having a dock there.  
 

• Mr. Conway – I can guarantee you that there are hundreds of docks on rights of 
way currently in the Town of Poland. Hundreds. And they’re on rights of way on 
land of other people that have docks on their property. There may be that many on 
Tripp Lake alone. This isn’t breaking new law here. This is something that is 
common throughout this Town and with all due respect to the Code Enforcement 
Officer because I think he hopes that everybody has a permit for their dock I’m 
guessing that … 
 

• CEO Neal – No. I know they don’t. new docks. Anything since 2001 should, but I 
understand that there are historical docks in this lake that don’t.  
 

• Mr. Conway – Right. And there’s more than one dock on many properties as well. 
And that’s because of rights of way and because some people put two docks on 
their own property. That’s been known to happen too. I’m not sure that’s the 
argument that everybody wants because someone else did it everyone else gets 
to do it, but certainly rights of way for use for docks is not something new. Courts 
have dealt with it and the Town of Poland has seen it for years.  
 

• Member Radziszewski, Jr – So, to your knowledge how is it that we have two docks 
that we’re talking about? All I’ve been hearing about is the dock that couldn’t go in. 
Where’s this two dock thing.  
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• Mr. Conway – The two docks comes from the fact that what we have here is a 
parcel of land which is called the servient estate, okay for easement purposes, 
that’s the Sarno’s who own the land, the dirt, they own it. Granted over that land is 
an eight foot (8’) strip to get to the water. That’s the right of way. The two docks 
would be on the one lot because the servient estate lets the dominant estate use 
that eight foot (8’) right of way doesn’t give them the land itself. It’s still on one lot. 
So, if they have a dock and they have a dock there’s two docks on that one lot. 
That leads to two docks on the lot. That’s how it would happen with a right of way 
across property.  
 

• Mr. Beaulieu – So he said we had to prove it. We just proved it. For thirty years 
there’s no dock there. You just said you have to prove it. He just said his mother-
in-law owned the both of them. There wasn’t anything there for thirty years plus 
you can’t put a dock on an established beach area.  
 

• Chairperson Hyland – Well you can put a dock on established beach area. There’s 
nothing that prevents you from doing that. I understand that things are tight on your 
lot.  
 

• Mr. Beaulieu – It’s more than tight. It’s the only place my daughter plays. It’s our 
only way to get in the water. And you want to put a dock there, so she smashes 
her head off of it. It just doesn’t make any sense.  
 

• Chairperson Hyland – Okay. Thank you. So, there’s a couple of things here from 
what I’ve heard tonight. There’s a couple of different ways of dealing with this. It 
sounds like historically the right of way has had a dock on it. Off and on. Not 
recently. Not anything recently, but certainly in the past. It’s a right of way of long 
standing. It’s not something that was recently created. The ordinance is pretty clear 
that you’re allowed one dock per lot. Well this is one lot. So, in theory it shouldn’t 
have two docks on it. But there is historic use of the right of way for a dock. So, the 
questions then becomes, and then Mr. Conway agreed, that the dock is a 
nonconforming use based on our ordinance. And Mr. Neal pointed out that at some 
point a nonconforming use gets extinguished if it’s not used. Usually that’s a year. 
So that’s where you are. We’re left with a couple of different problems. You’re left 
with the problem of this is a right of way that’s been there a long time and there’s 
historic use with a dock on it. Not recent use but certainly historic use. So, that’s 
where we are. I’m not sure what the best approach is because I don’t think we’re 
going to solve anybody’s problem either way.  

 
• Member Bowes – I think you just summed it all up though.  

 
• Chairperson Hyland – Well that’s two different decisions. One is to say we affirm 

the use of the right of way, it’s been used like that in the past, it continues to be 
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used like that and a dock can be placed on it. Or we say, the ordinance is clear 
only one dock per lot and the nonconforming use of two docks on this lot has been 
extinguished by no use over the last twenty years. Frankly that would be a court 
fight either way.  
 

• Member Bowes – And there’s opposition from the landowners that pay the taxes 
on it.  
 

• Chairperson Hyland – Well. Yeah. People fight over rights of way all the time.  
 

• Ms. Sarno found the historical deed she was looking for on her phone and shows 
her phone to the Board. She says that there’s restrictions that rights of ways are 
not to be encumbered with vehicles or any other manner. So, it’s basically saying 
that there shouldn’t be a structure on the surface of the right of way. This is the 
original grant.  
 

• Mr. Conway – Excuse me, but we’re all here. You could go to the microphone so 
we can all hear. 
 

• Chairperson Hyland – Do you have a way of sending that so we can get a written 
copy of that somehow.  
 

• Ms. Merrill – I can go get it if you send it… 
 

• CEO Neal – Stacy if you send it to me.  
 

• Chairperson Hyland – We should all benefit from seeing what this says. 
 

• Member Bowes – You never saw this before? 
 

• CEO Neal – No. Not this one. No.  
 

• Member Bowes – I wonder why it’s not attached to the deed.  
 

• CEO Neal – This is probably a historical deed. They get shortened over time.  
 

• Chairperson Hyland – So you see the problem Scott. You’ve taken the approach 
that the ordinance says one dock per lot and that if we assume that the second 
dock is a nonconforming use then it’s been extinguished from being a 
nonconforming use by the fact that it hasn’t been used in the last twenty years.  
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• CEO Neal – Plus.  
 

• Chairperson Hyland – And that’s okay. But the other side of that is there are court 
cases that say that if you have a right of way there’s an assumption, 
notwithstanding new law, that you can use it to put a dock on it.  
 

• CEO Neal – But there are also court cases … 
 

• Chairperson Hyland – Yeah. They go both ways. And it’s all based on intent in the 
end. Landowner intent.  
 

• CEO Neal – If we use the historical fact that it was there, we’re going to open up 
right of ways to… 
 

• Chairperson Hyland – Well yeah, I know.  
 

• Mr. Conway – I might add to that if you go to removing every dock that’s on a right 
of way, you’re going to open up a bigger can of worms. Because I don’t think this 
is being enforced currently in this town. So that is the message then I think that 
would also have a very significant effect on water and who has rights to use water. 
 

• Member Bowes – I recall a case back in ’14 on Range Pond something similar to 
this. So, we have been enforcing it. This isn’t the first time.  
 

• Mr. Conway – I’m not saying it is. I’m saying (garbled) 
 

• Mr. Grundin – I’d like to say that it is possible that there are docks on right of ways 
and I’m wondering if the people who own the property that the right of way is on 
are okay with that? Obviously, they’re not okay with that. 
 

•  Chairperson Hyland – Well no it’s a mixed bag. It’s not a factor if the right of way 
was granted by a previous owner. The new owners don’t really have a say.  
 

• Ms. Sarno – (garbled) Then she goes over previously heard testimony. It became 
a free for all by people in the audience speaking over each other without being on 
microphone.  
 

• Member Lancaster – There was testimony that at one time there were two docks 
on that property.  
 

• Chairperson Hyland – Right. So, you were going to email that to… 
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• Ms. Sarno – I did.  
 

• CEO Neal – Sarah’s going to print it out. She’s printing it up now.  
 

• Ms. Merrill returned and gave the copies to the Board. 
 

• Chairperson Hyland – Okay. Ms. Sarno what you’re suggesting here is in this deed 
is that a dock is the same as parked vehicle?  
 

• Ms. Sarno – or in any other manner so you can imply that it’s a structure on the 
surface of the right of way. Parked cars or any other manner. So parked cars is a 
vehicle, it’s an encumbrance, it’s a structure. Or any other manner you can imply 
that they’re referring to a structure on the top of the right of way.  
 

• Mr. Conway – If I might respond. There’re two distinctions to be made. One is first 
of all the dock is not on the right of way. It’s at the end of the right of way. It’s 
actually in the water below the low water mark is where the dock sits in the water. 
That’s number one. Number two. Well I think there’s three actually. Number two I 
don’t think that when you refer to a parked vehicle you in any way imply that it 
wouldn’t allow a dock. But even in any other manner. If they didn’t a dock on there 
and it’s a right of way that runs to the water, it seems clear that they easily could 
have just said no parked cars or docks are allowed in the right of way. Third though 
is the argument that they have made all night long and that is this is in 1952. 
Subsequent to this the easements merged. And then they were reestablished 
without this language in there. So, it’s really irrelevant in this matter.  
 

• Ms. Sarno – If it’s irrelevant then why are they looking at historic use then?  
 

• Chairperson Hyland – Well I assume that the Rosenthal’s reestablished the right 
of way and so the language is not the same. Okay. So, I will close the public part 
of this hearing and we’ll open up for discussion by board members.  
 

• Mr. Beaulieu – Where does our daughter swim? (garbled). 
 

• Chairperson Hyland – I know that it’s troubling. You’ve made your point sir.  
 

• Member Lancaster moved to close the hearing to the public. Member Bowes 
seconded. Discussion: None     Vote: 4-yes 0-no 
 

• Chairperson Hyland – We’ll move into the decision making part of this. Say what 
you think. It’s not an easy one.  
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• Member Radziszewski, Jr – I’ve got a couple observations here. If Mr. Rosenthal 
was using docks all the way up through the last twenty five years, thirty years, it’s 
one thing. He hasn’t had a dock on there for quite some time. All of a sudden that 
pops up. We have an ordinance that says one dock. I guess you have a dock too. 
You have sixty nine feet (69’) of property. He’s got a dock over here and you’ve 
got a dock over here, that’s my assumption. But I have a problem with trying to use 
it as historical and we’re talking about things back in the Fifties, and then there’s a 
break, and then for thirty years or whatever no use, and then all of a sudden you 
pop up and want to put a dock on it and there’s another dock there. I have real 
issues with that. And the ordinance says one dock. That’s the biggest issue I have 
with it. And you know we have these zoning ordinances and the reason I brought 
the thing up with overriding the state, which is probably the wrong term from the 
lawyers point of view, but you know they said that local can be more restrictive. 
And we happen to be more restrictive. So, I have a real problem with passing this. 
That’s my observation.  
 

• Member Bowes – I’m pretty much with you. In addition to Scott consulting with the 
Town Attorney and supported him by denying the permit.  
 

• Chairperson Hyland – I think there’s two right answers here. And it’s difficult for me 
to extinguish historic use on a right of way. The deed doesn’t say no docks. So, 
we’re kind of left with it did have a dock on it for a period of time and then it did not 
for many years. Now it’s got a dock on it again. I don’t think you want to be real 
restrictive of rights of way. And try and interpret those. Because every property 
association and things like that in this town has got different rights of way and 
things like that. It’s a problem. On the other hand, you can likewise say that the 
ordinance is clear only one dock per lot, and that the second dock is a 
nonconforming use, but the nonconforming use has been extinguished because it 
hasn’t been used in many years. So, now they’re down to one dock. So, I think you 
can parse this one either way you want. I don’t think there’s one right answer here.  
 

• Member Radziszewski, Jr – I don’t either. But there is one other thing and it was 
brought up earlier we want to be careful precedenting how we handle this. Because 
it opens up the whole Town of Poland with this issue.  
 

• Chairperson Hyland – Yeah. If we take a rigorous approach to the ordinance we’ll 
be meeting more often, and Scott will be very busy.  
 

• Member Lancaster – I think the same way that if we extinguish the rights, we’ll be 
opening up… 
 

• Chairperson Hyland – Yeah. We could be.  
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• Member Lancaster – It could be a big problem. And it wouldn’t be just stopping 
here.  
 

• Chairperson Hyland – It would be. Scott would be busy for a long time.  
 

• Member Bowes – Well, If the dock was in place every single year up until today. 
That’s one thing. But where it hadn’t been in in over thirty years. It was installed, a 
report was reported, our ordinance supports only one dock on one lot unless it’s 
two hundred feet (200’). They still have rights to the lake. No one’s denying that. 
 

• Member Lancaster – But that right of way did have a dock at one point in time. And 
there was at one point in time two docks on that piece of property.  
 

• Member Bowes – That was probably pre our ordinance.  
 

• Member Lancaster – Sure.  
 

• Member Bowes – And I’ll add one more thing. Even though you’ve only owned it 
for a couple of years when you purchased the property you didn’t have any docks 
on that property.  
 

• Ms. Sarno – No. We didn’t have a boat yet.  
 

• Member Bowes – You didn’t have a boat and the right of way dock wasn’t there 
either. So, in your minds you never thought that would be a problem. You never 
saw that coming until you saw he installed it. 
 

• Chairperson Hyland – Yes. Let’s not go back and forth with the…Does everyone 
know what they’re going to do? The Board said they did. Okay. Then you should 
make your motion positive and it’s got to be made… So, does that mean we’ve got 
to affirm, to approve the appeal of the code enforcement officer’s decision. Okay.  
 

• Ms. Merrill – And then you vote for or against that.  
 

• Member Bowes – I make a motion to vote for the appeal of the code 
enforcement’s decision in this matter.  
 

• Ms. Merrill – For recording purposes I would like clarification of what that means 
exactly. Because I’m confused. Are you… 
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• Chairperson Hyland – You’ve got to approve the appeal of Mr. Rosenthal to grant 
his permit for a dock.  
 

• Ms. Merrill – That’s not what I heard so that’s why I asked for, that’s not what he 
said so that’s why I asked for clarification. 
 

• Member Radziszewski, Jr – No. Just make that correction. We’re making it in a 
positive fashion.  
 

• Ms. Merrill – Right.  
 

• Chairperson Hyland – So we’re going to grant the appeal.  
 

• Member Radziszewski, Jr – So we’re going to grant Mr. Rosenthal’s appeal.  
 

• Chairperson Hyland – His administrative appeal.  
 

• Ms. Merrill – Thank you. I just need that, we need that on the record, and we need 
to record it that way so that we’re clear. 
 

• Member Lancaster seconded the motion. Discussion: None      
Vote: 2-yes 2-no      Appeal is Denied 

 
• Chairperson Hyland – Oh that’s a good one. That’s one I haven’t seen in a long 

time. Just so you know the way this works is that we’ve voted two – two and in 
order to sustain a successful appeal it takes three members voting in the 
affirmative. So, what we’ve done is denied the appeal. We’ve upheld the Code 
Enforcement Officer’s denial of the permit. That means we get to go through the 
…. 
 

• Ms. Merrill – You usually use page 213. 
 

• Chairperson Hyland – is that the one I’m using?  
 

• Mr. Conway – Will you be drafting a Conclusions of Fact and Findings of Law? 
 

• Chairperson Hyland – Correct.  
 

• Ms. Merrill – We’re going to do that right now.  
 

• Mr. Conway – and then sent to us.  
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• Ms. Merrill – Correct.  
 

• Chairperson Hyland – And you have 45 days to appeal that.  
 

 
A. FINDINGS OF FACT: 

1. Name of Applicant: Michael Rosenthal 

2. Mailing Address: P.O. Box 15 

3. City or Town: West Poland  State: ME Zip: 04291 

4. Telephone:  

5. Name of Property Owner (if different from applicant): Marla Rosenthal, 109 Mariners 

Walk, Milford, CT 06460 

6. Location of property for which variance is requested (street/road address): 45 Garland 

Swamp Road, Poland, ME 04274 

7. Zoning district in which property is located: Rural Residential 2, Aquifer protection 

Overlay 1, and Limited Residential District. 

8. Tax map and lot number of subject property: Map 32 Lot 8 

9. The applicant has demonstrated a legal interest in the subject property by providing a 

copy of a: deed. 

10. The applicant proposes to establish a four foot by eight foot (4’x8’) dock at the end of 

the eight foot by eighty-six foot (8’ x 86’) right of way. 

11. The completed application was submitted on July 29, 2019 and the Code Enforcement 

Officer denied the application on July 31, 2019. The Application for Administrative 

Appeal was received on September 17, 2019. 

12. A public hearing was held on October 16, 2019. 

13. The relevant sections of the Poland Comprehensive Land Use Code are: §303.1,  

§303.2. C., §508.27. D.1., §508.27. D.3., §508.27. E., §504.4. B. 

14. The other relevant factors are as follows: 
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a. The lot contains sixty-nine feet (69’) of shore frontage which is less than the 

minimum two hundred feet (200’) of shore frontage.  The ordinance, §508.27. 

D.1., is clear that only one dock per lot for shore frontage of that size.  

b. We heard testimony from Mr. Rosenthal that the right of way had a dock on it in 

the eighties and maybe the early nineties. We heard testimony from Mr. Grondin 

that there has not been a dock on the right of way for more than twenty years. 

Mr. Rosenthal from his testimony confirmed that.  §504.4. B of the ordinance 

prohibits the resumption of a non-conforming use that has been discontinued 

after 1 year. 

c. Mr. Bealieu’s testimony stated that the dock interfered with a natural beach are 

in violation of the Town’s ordinance §508.27. D.3. 

B. CONCLUSIONS OF LAW: 

Based on the above stated facts and the provisions of the ordinance cited, the Board concludes 

that the deed of the right of way does not prohibit the use of a dock. However, the shore 

frontage for the lot is sixty-nine feet (69’) and the ordinance does not allow for more than one 

dock per lot for a shore frontage of that nature. A second dock on that lot was a nonconforming 

use and that nonconforming use was extinguished more than twenty years ago because a dock 

has not been placed on the lot in the last twenty years. Also, the ordinance does not allow a 

dock to interfere with an existing developed or natural beach area.  

C. DECISION: 

Based on the above findings of fact and conclusion, the Town of Poland Board of Appeals votes 

to deny your application for administrative appeal. If you are unhappy with this decision you 

may request a reconsideration by the Board within thirty (30) days of the date of this decision. 

You may file an appeal in the Superior Court within forty-five (45) days of the date of this 

decision.  
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ANY OTHER BUSINESS – Officers – It has been more than two years since a new chair 
has been picked.  
 
Member Radziszewski, Jr moved to approve Jerry Bowes as Chairperson. Member 
Hyland seconded the motion. Discussion: None     Vote: 3-yes 0-no 1-abstained  
 
Member Radziszewski, Jr moved to approved Mark Hyland as Vice Chairperson. Member 
Lancaster seconded the motion. Discussion: None     Vote: 3-yes 0-no 1-abstained 
 
Vice Chairperson Hyland moved to approve Joe Radziszewski, Jr as Secretary. 
Chairperson Bowes seconded the motion. Discussion: None     Vote: 3-yes 0-no 1-
abstained.  
 
In each of these votes the member being nominated from the position is the party that 
abstained from voting.  
 
 
ADJOURN – Chairperson Bowes moved to adjourn the meeting at 9:12 pm. Member 
Lancaster seconded the motion. Discussion: None     Vote: 4-yes 0-no 
 
Recorded by:  Sarah Merrill 

 
      

Board of Appeals 
 

 
________________________________                ________________________________ 
      Mark Hyland, Chairperson    Gerard Bowes, Vice - Chairperson 
 
 
________________________________                ________________________________ 
      Lou Ann Lancaster, Member            Joseph Radziszewski, Jr., Member 
 
 
________________________________  ________________________________ 
         , Alternate       , Alternate 
     
 















































































































































Tel Q07\ 998-4604

Town of Poland, Maine
Board of Appeals

1231 Maine Street
Poland. Maine 04274

Appl icat ion for Administrat ive Appeal

Appellant( s): )od l+l.Av Tvrleo/

MailAddress: 3$ GndnvdSwn.^p Rd workPhone: )tt-5:(-9)3(
Town/S tatelzrp' Pohrd rve oqall Home Phone:

Road Location:
Map # 00a') Lot # oo\( Sub-lot #

$n Administrative Appeal is being sought for the relief from the decision, or lack of a
decision, of the Code Enforcement Officer or the Planning Board in regard to an
application for a permit or use approval. The undersigned believes that: (check one)

Eatt error was made in the denial of a permit or use.

Elfn. denial was based on a misinterpretation of the ordinance.

ETh.r. has been a failure to approve or deny a permit or use within a reasonable period
of time.

E lOtf,er - please specify)

2 .

J .

l. Attach a copy of any relevant papers (applications, site drawings, decisions, etc.) conceming the
decision by the Code Enforcement Officer or Planning Board.

Attach copy of deed, sales agreement, or contract that gives you title, right, or interest in

relevant to your appeal:

this appeal.

Indicate r,yhat section(s) of the ordinance $qt you believe is/are

4. Attach a statement describing the facts concerning your filing an appeal.

I hereby acknowledge that I have read this application and pertinent sections of the
ordinances, and state that the information in this document is to the best of my knowledge
true and accurate.

C o-A ppe I I  a trt 's Si gnature



Code Enftrcement 0fIice

Torvn of Poland
123 | Maine Street. 4477 4
Tet (247j 998-4644
F rx: (247 j q{}8-2402

Resident ial  Bui ld ing Permit

Office Use Onlv
( o ' l l  :  l qDate Posted:

tig Reccipt: #t:t\5Lt
Cash) Chcck
* f ,

Teller _A&rr&L

Parcel ID 0032-001,5

l,,oratian lq CARLAhID SWAMP RD.

l'ermit # ll!' 2019- l0l

?erwit.Tylte $hore land I'roject

Land Owner TURCEAN. JONA'1 ilA?,,; phone : 576-8736

uiling Address 8l l MAIN ST. LEWISTON, Mn 04240

pplicationlContractor Name: I-tronteowner

sntractar Address: Phone

'1.' 
t t ; i": i t, t,: ;tr tr' I r, r "q t' t:'i "12 t"' t r,: r iT,"i V i ( t 1 \ ;

lnstall a temporary dock with one 3'6" x l6'sectiorr and trvo B'long x 6'wide sections.

"z i i ' ) , ; ;zLl ; t l ' ,o . i ' . , l t . ' :z : ' , , , , " , l " ,n7i .^ , , l " :z , 'z , , r " , , , : , r ; l ,u.z ' t , l " ,u: l ,9

Appl.Date 06t10/2}lg

Hst. Cost $0.00

Lrat Size 4.22

Use Croup Docks

Type Const" Docks

T*ane RR2. LR, APOI

Sharela.nd Yes

tFlood T.one No

Cost of Work Perrnit Rates Required Setbacks
N/A

Up to $1,00

Add' l  $1,000

Detached Structure

Under 2$O Ft:

s20.{10

s5.00 /  100

S2A.A0l Structun
Permit Fee 525.00

Under 20{l Ft:

Planning Board

I . This permit application does
nat preclude the ApPlicant(s)
from meeting applicable State
andlederal Rules.

2. l iuilding permits do not
include plumbing, sep?ir or
electrical work.

]. Euilding permits are void if work is not started
rvithin six (6) ffionths of the clate of issuance' False

information may invalidate a building permit and

stop all work.

CERTIFICATION

I understand that this p€rmit is valid only for the llse specified aboce. Any changes must be a?Proved.by the permhting BitmaP

authority. I hereby acknowledg€ tfraii'iuu" ..uA *it application and STATD that $e above information is corect' and ACREE lo

comply with ALL'Municipal ordinances and stale Laws rcgulating activities covered by this permit'

SICNATI.]1TT1 OF APPI"IC^NT

'Ihis permir is approved on the basis of informarion provided bv the appli*it *qf ilg hi'-'l-1::*i 
"-11.::T1T"3:*:T,Jn'

iilii,ii"ii., ,iiiJ,*" "i"",",i"e,r,"i 
i" rras tegat right to uic the iroperty and rhar.h" i: 1?1iy.:j"-q::o_.:::b,*:**.tn.

i.$ffi#;ffi;;;;;;;"";;;;;;"i;;;i;p;ili inno*"v'*ii""e'th:"folT1l'ili',^b::1"T::::::1:"Hily
llo-ri."Ji"""L|ii," i *r"i",r* i"'i""Ji"rtt'" upptica4any issuei regarding-the iiopenv boundaries' ownership, or similar till€

Perrnit Issued BY: G *  t 1 - 1 1
a"ode E lorcnent 0lrtcet

ALLsTRUcTUREsMUSTMEETTHEREQUIREMENTS()FI .HEMAINEUNII IoRMBU|LD|NGANDENERCYcoDE.
Construction msst be substantially started within six months of pemrit being issucd or permit becomes void'
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N-Lnxn
D I v E L o P M E N T
CONSULTANTS,  INC .

E N C  I  N  E I R S ,  S t J I { V t , Y O l { S .  - S C l  I N  T I S  T ' S

June ll. 2020

Scott Neal
Code Enforcement Offi cer
Poland Town Office
l23l  Maine Strcct
Poland, ME 04274

SUBJECT: Appeal of the Denial of Building Permit #20200 | 69 Deck Structure in the Shorcland Zone
for Jonathan Turgeon - I 9 Garland Swamp Road, Parcel ID 0032-001 5

Dear Mr. Ncal and Members of the Appeals Board:

Main-Land Development Consultants, Inc, has bccn retained by Jonathan Turgeon to assist him in the
preparation of this Administrative Appeal ofthc dccision ofthe Poland Code Enforcement Officer (CEO),
in a lctter dated May 20, 2019 (though I believe it was actually 2020).

The CEO has based his decision on thc fact that the Town ofPoland has csscntially ruled the srrucrure on
the lot to be ofno value. The applicant does not disputc this lact. Thc applicant also docs not dispute the
fact that reconstruction ofthe lonner structure would not be allowed.

However, the applicant is not asking for rcconstruction or replacement of thc structure on this lot.  The
strucfurc was a camp - a residence. The applicant is requesting thc use of the exist ing structure, currently
on the property, as an accessoly to thc already-permittcd dock on the site.

The argument seems to be that, since there is no taxable value in thc curent camp. then there is no structure.
But there is a structurc on site, whether thc Town thinks therc is taxable valuc or not, the structure exrsts.
Which brings us to the Shoreland section ofthc Code (Section 508.27). In Table 508.27.A. there is a Land
Use that would allow for the nronosed dcck.

( ) 9  MAtN  . \  t .  [ ) . ( ) .  l J ( )X  ( ] .  L IV t "RM( )RL  FA t  t .S  MF  042_54
l ( ) 7  t J 5  [ { o t ] T r ,  I  S o r J T i l .  T l t r R r )  F t ( ) o l r .  F n t u o u r H  M t , 0 4 1 0 5

TI: I  :  t '207 t 897- t :752/ b AX.. ( 207) uc)7-.5404
W W W  M A  I N  I , A N  D D ( , I  C O M

for On Site Structures Accessory to Al lowed Uscs. This Land Use al lows
review and issue a permit for this On-Site Structure.

as the CIEO seems to be indicating, a reconstruction or a rcplaccmcnt of
instead, a re-use of a port ion of this structure, as an accessory structure, as

ln th is  Table,  Land Use #16 cal ls
the Code Enforcement Officcr to

The applicant is NOT requesting,
the old, dilapidatcd structllrc, but
al lowed in this Table.

MAIN-LAND hclps peoplc add valuc to thcir land: to undcrstand i t ,  dcvclop i t ,  and protect i t .



APPEALS LETTER
JONATHAN TURGEON.

TO POLAND CEO
POLAND. MAINE

We submit that the existing On-Site Structure,
removed, with thc cxception of its fbundation
this structure can then be rehabilitatcd into the
Dock already permitted. Storage space undcr
application package previously submitted.

thc old, dilapidatcd carr-rp structure, can be essentially
and first floor (rernoving walls and roof). The "first floor" of
deck structure that would bc an accessory to the Temporary

the deck would also be creatcd, as shown in the permit

This scenario allows for thc removal ofthc building that seerls to bc in cvcryone's best interests, including
the Town, thc neighbors, and the applicant. It also allows the applicant to recapturc at least some ofthc
valuc of this shorefront lot. but with a much less intensive use than a resirlence. and without any further non-
conformance.

Ifyou have any questions, commenls, or conccrns with this application, please do not hesitatc to call or
wnte.

Sincerelv.

Yffi"'fr'S,K*'
Thomas R. DuBois, PE
Senior Enginecr

MAIN-LAND DEVELOPMENT CONSULTANTS. INC
www. main-landdevelclpment. c0ln

2 o f ?



Code Enforcement  0f f ice
1231 Maine St reet ,  Po| 'and,  Maine 0h27/1
(201) 998- /+604 sneat@po[andtownoff  ice org

May 20,2019Jonathan Turgeon
20 Garland Swamp Rd.
Poland. Maine 04274

Parcel  ID: 0032-0015

Located At: 19 Garland Swamp Rd.
Zoning District: Rurai Residerltial-Z, Limitcri R.esicierrLial. arrd ;rquiier Froteciion Or,,eriay i

Certified Mail # 1 1  ? 1 , 1 5  q 1 q 1 , 7 i l 3 3  5 [ e 5  S b E r +

Dear Mr. Turgeon,

You applied for a Building Permit (# 20200169) to allow you to replace an existing structure with a
deck with storage at 19 Garland Swamp Rd. You asked for no expansion, foundation changes, or
relocation. The cover letter from Main-Land Development Consultants, Inc asked that this replacement
be allowed based on Chapter 5 $508.27, Table 508.27.A# l6 Onsite and Offsite Structures accessory to
allowed uses, of the Town of Poland Comprehensive Land Use Code (CLUC). Main-Land
Development Consultants, Inc states that this new deck will be an accessory to the allowed use of a
temporary dock. Accompanied with your application was the following:

! A cover letter describing your project from Main-Land Development Consultants, Inc.

o A check #1435 to the Town of Poland in the amount of $90.00.

. A plot plan showing the existing building and setbacks.

o An elevation and floor plan from Maine Residential Design dated April 18,2019.

. Letters from abutting property owners Debra Lapre, Donald Whitelaw, Domenic LaRosa,
Vickie and Peter Polombo. and Matt New.

r The deed for your property.

Main-Land Development Consultants, Inc has asked on your behalfthat the replacement ofthe
existing structure be allowed based on Chapter 5 $508.27 Table 508.27.4 #16 of the CLUC, Onsite
and Offsite Structures accessory to allowed uses. They state in their letter "This land use allows the
Code Enforcement Officer to review and issue a permit for this onsite structure". While it is true the
Code Enforcement Officer is allowed to permit onsite accessory structures, you would also have to
follow all rules of Chapter 5 $508.27.8 Principal and Accessory Structures of the CLUC. Your
application does not show that you can meet the criteria to allow an accessory structure in Chapter 5
{508.27.B of the CLUC.



Code Enforcement  Of f ice
1231  Ma ine  S t ree t ,  Po land ,  Ma ine  0LZ lL
(207) 998- 460L sneaL@poLandtownoff  ice org

Because ofthe extensive damage to the existing structure this replacement falls under Chapter 5 $
504.3.D of the CLUC, Reconstruction or Replacement - In no case shall a structure be reconstructed or
replaced so as to increase its nonconlormity.

1. Structures in Shoreland Zoning Districts

a. Any nonconforming structure which is located less than the required setback from a water
body, tributary stream, or wetland and which is damaged or destroyed, regardless ofcause.
by more than fifty percent (50%) ofthe market value ofthe structure before such damage or
destruction, may be reconstructed or replaced provided a permit is obtained within one (1)
year ofthe date ofdamage or destruction. and provided such reconstruction or replacement
is in compliance with the water body, tributary stream or wetland setback requirement to
tlie greatesi practical extent as determined by the Planning Board or its designec in
accordance with the purpose of this Code. When determining the setback to the greatest
practical extent the Planning Board may allow for reduced setbacks from front and side
lines in conformance with Section 504.3.E

On August 21. 2009, the Town ofPoland gave this structure a zero value and has only taxed the
properfy to this date. A permit for reconstruction would have had to be issued within a year at that
point.

In conclusion and pursuant to Ch. 5, $504.3.D and 8508.27.8 ofthe CLUC, I regret to inform you that
this office has denied your permit application. You have the right to appeal this decision to the Board
ofAppeals within forty five (45) days of the date ofthis letter pursuant to Ch. 3, $304.3 ofthe CLUC.

Scott Neal
Code Effircement Officer

CC: Matthew Garside. Town

EF{C : Adininisti"ative Appeal

Manager

Application. Chcck # 1435 in the amount of $90.00.



A/I\TN-LAND E N C I  N  E E R S .  S U R V E Y o R S ,  S C I  E N T I S T S

D NVI  Lo PME NT
CONSTJLTANTS,  tNC.

( r 9  M R t N  S r ,  I ' O  U O X  C L I  I V E R M O R E  F A I  t S ,  M E  0 4 2 5 4
. ] 6 7  I ) S  R O L ] T E  I  S o T J T H ,  T H I R n  F I o o R ,  F A I M o t J T H ,  M E  0 4 1 0 5

T[ : [ - :  ( )07t  897-675 '2 /FAX (207)  897-5404
W W W . M A I N - L A N  D D C I . C O M

May  1 ,2020

Scott Neal
Code Enforcernent Offi cer
Poland Town Office
I23l  Maine Street
Poland, ME 0427 4

SUBJECT: Shorelan d Zonins
0032-001s

Application for Jonathan Turgeon - l9 Garland Swamp Road, Parcel ID

Dear Mr. Neal:

Main-Land Development Consultants, Inc. has been retained by Jonathan Turgeon to assist him in the
permitting ofa deck on his property located at l9 Garland Swamp Road.

As I am sure you recall, Mr. Turgeon had requested a similar permit last year, but was denied. The original
application appeared to have been assessed utilizing the Non-Conforming Stmctures provision in the
Comprehensive Land Use Code of the Town of Poland. Because the existing structure had lost more than
50% of its value, more than one year before this permit was filed, this provision of the Code was no longer
available to Mr. Turgeon. Thereflore, this permit application was denied.

We believe, however. that in the Shoreland section of the Code (Section 508.27\, in Table 508.27..4, there is
a Land Use that would allow for the proposed deck that had been previously requested.

In this Table, Land Use #16 calls for On Site Structures Accessory to Allowed Uses. This Land Use allows
the Code Enforcement Officer to review and issue a permit for this On-Site Structure. In the oase of this
project, The Allowed Use is the Temporary Dock that has already been permitted for Mr. Turgeon, by the
Town of Poland.

We submit that the existing On-Site Structure, the old, dilapidated camp structure. can be essentially
removed, with this exception of its foundation and first floor (removing walls and roof). The "first floor" of
this structure can then be rehabilitated into the deck structure that would be an accessory to the Temporary
Dock already permitted. Storage space under the deck would also be created, as shown in the attached
permit application package.

MAIN-LAND hclps peoplc add value to thcir land: to understand it, develop it, and protect it.



LETTER TO POLAND CEO
JONATHAN TURGEON, POLAND, MAINE

This scenario allows for the removal of the building that seems to be in everyone's best interests, including
the Town, the neighbors, and the applicant. It also allows the applicant to recapture at least some of the
value of this shorefront lot, but with a much less intensive use than a residence, and without any further non-
confonnance.

If you have any questions, colnments or concems with this application, please do not hesitate to call or
write.

Sincerely,

sultants, Inc.

7

Thomas R. DuBois, PE
Senior Engineer

MAIN-LAND DEVELOPMENT CONSULTANTS, INC
www.main-landdevelopment. com

2 of 2
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WARRANTY NEEN
Msinr Statutory Short Form

KNOW ALL Pfi'fiS0ff,S BY THESE PRESENTS that I, Eltzabeth Turgeon, of Auburn,
AndroscogginCounty, State of Mainen for con$ideration paid, granl to Jonathan Turgeon, having
s mailing address of BI I Main Strset, Lewiston, Maine 04240, with WARRANTY
COVENANTS, the land in Poland, in the County of Androscoggin and State of Maine, described
as fbllows:

A certnin lot or parcel of land with any building* thereon, being Lot 15, Map 32 as
shown on n certain PIan otLand entltled fiBoundnry Survey af L*nd in Poland,Nlaine
showing Lot 15 Map 32 Drawn for Ranald J. Bregoli,?SBregoliLane, Br*intree,Tvm
fi21E,4 $urvofr Inc., FO tsox 210, Windharn, IWE 04062" and rccorded at Plan Book
51, Page 59 oI the Androscoggin County Re$stry of Dectls,

See alro Affidavit concerningPlan Book 51, Pege 59 recordcd at Book 9?,8lr?age220
of tftc ssld hndroscoggin County Registry of Deeds.

Being a portion of the premises convoyed in a deed from Frnnk C. Goudreau to
Jonathsn Turgeon and Elizsbeth Turgeon dated November 23r20tG and recorded in
the Androscoggin Counfy R+glstry of Deeds in Book 9501, Yage 187,

The premises are conveyed subject to any essernents and restrictions of record, ffid together with
all rights, ea.sements, privileges md appurtcnanccs belonging to the premises described herein.

TITLE NOT S$ARCHED. DESCRIPTIOhI FIOT VERIFIED, BY PREPARER OF THIS DEED.

WiTNESS my ts / * day of August, 2077 .

STATE OF MATNg
COLTNTY OF ANDROSCOOOIN

Personally appeared the above named
instrurnent to be her free act and deed.

n 1  c . V .  " . . -
Elizabeth Turgeon L-/

August / ' /  ,2017

Elizabeth Turgeon and acknowledged the f,oregoing

KATHRYN CORTE$
NotarY Publlc'$tate of Maino

cornrnrslion ExpiresJune 1B' 2019nil0ft{rscOGGil'{ c8tlllTY
TIHA fl CHOUIHf,fiD
ftEGISTER OF DEED6

Ilefore me,

mey-at-Law
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Gregory & Noncy Morin
59 lordan Shore Drive
Poland Maine 04274

Apri l9 'n,  2020

To:  Town o f  Po land

Code Enforcement Off  ice

For :Jona than  &  E l i zabe th  Turgeon
L9 Gar land Swamp Rd
Poland Maine 04274

RE: Parcel # 0032-0015

Exist ing Shore l ine Structu re/Tr ipp Lake

To whom i t  may concern,

P lease acce p t  th is  le t te  r  as  acknowle  dge ment  th  a t  we are  Tr ipp  La  ke  shore  land prope r ty  owne rs  and

tha t  we concur  w i th  the  proposed p lan  tha t  Jonathan and E l izabeth  have exp la ined to  us .

P lan  be ing  remova l  o f  ex is t ing  s t ruc tu re  and re ta in ing  ex is t ing  foundat ion  a t  shore l ine ,  rebu i ld  deck ing

on ex is t ing foo tpr in t  and use ex is t ing foundat ion  as  s to rage.

We fee l th is  i s  a  g rea t  a l te rna t ive  use  o f  the  s t ruc tu re  and wou ld  cer ta in ly  i rnprove lakes ide  func t ion  and

appea l .

Thank you fo r  yourcons idera t ion ,

Gregory  &  Nancy  Mor in



May 30, 2O2O

James and Constance Purdy

224 Bakerstown Road

Poland, Maine 04274

To Whom it  may concern,

We own a small  lot next to John Turgeon's on Tripp Lake shore. On his lot there is an old tumbledown

green carnp that has no use to anyone. l t 's an eyesore! He wants to tear that down and bui ld a deck.

We can only imagine how much better Garland Swamp Road and the shorel ine would look! We can't

understand why his request would be denied.

Sincerely,

James and Constance Purdy



5142020 Mai l  -  j t  ca r  -  Ou t look

P )ea rcn

fil Detete Not.lunk '. ' Al lv' love to w' (l categotrze '- , i \ u x

v Folders Green Dilapidated building

sl Inbox 33612 l-l rh s messaqe was racntrli€d asllnk we ll deletc it alter l0 davs rr: 
"! 

runi'

S Junk Emai l  l / i ,  Debra Lapre <lapre33@comcast net> {_-  < l  )  . .
\1c. l"4r'2020.':: i!|

'? Dralts ?(jt You

The green di lapidated bur ldrng two houses down from us rs an eyesore.  When we were looking at  the
> Sent l tems

property to bur ld we were to ld that  we would have to remove that  bu ldrng In o.der to bui ld across the

lfi Deleted ltems t9 
street Thrs nformation was provrded to us by the prevrous cEo Nick Nick iold us we could then put a

plat form on the sarne spot  as the old bui ldrng.  l 'm not  sure what 's  happening wi th th is d i lapidated

bui id ing but  I  would l ike to see i t  removed. l t  is  only br inqrng down the value of  the propert ies around
- Arch ve 

it. tt is in serious deterioration and it should be removed for safety reasons

c Notes warmr,
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May 4th, 2020

To Whom lt  May Concern,

My name is  Domenic LaRosa,  lown the proper ty  at  25 Gar land Swamp Road,  Poland,  ME. lg ive

ful l  permission to Jonathan Turgeon to demolish the exist ing waterfront structure on his property (19

Gar land Swamp Road,  Parcel  1D0032-0015)  and bui ld  a deckwi th s torage underneath.

Please contact me with any further questions. 603 .401'.7034

Thank you,

Domenic LaRosa

Signature teDa



To Who l t  may Concern

My  name  i s  Dona ld  Wh i te l aw ;  l own  a  home  a t  17  Gar l and  Swamp Rd .  My

neighbor Jon Turgeon is  looking for  a bui ld ing permit  to remove a st ructure and

replace i t  wi th a deck at  19 Gar land Swamp Rd Parcel  0032-0015.

l 'm wr i t ing th is  le t ter  in  hopes that  you wi l l  grant  h im permission to remove th is

bui ld ing.  l 'm concerned for  the safety of  everyone.  Not  only my k ids,  but  anyone

walk ing  on  the  road is  in  c lose  prox imi ty  to  th is  bu i ld ing .

The bu i ld ing  is  beyond repa i r .  The roo f  i s  fa l l ing  in ,  boards  are  hang ing  o f f  and

pa in t  ch ips  a re  pee l ing  and b lowing  o f f .

Th is  bu i ld ing  is  an  eye  soar  and qu i te  dangerous .  A t  i t s  cur ren t  cond i t ion  the  on ly

safe th ing to do is  remove i t .  By insta l l ing a deck and grassing everyth ing e lse in

would be great  improvementto the road and to the safety of  a l l  the residents.

Thank in advance for  your considerat ion in th is  matter .  I  can a lways be reached at

603 630 3587 or  a t  donny@dwec i .com

Sin cerely
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6 Deleted ltems 19 The condemned camp on Lot 0032-0015 is an eye soar for anyone driving down Garland Swamp Rd. lt

a lso may provide a potentra l  dang€r to

E Arahive young children playing in the area since the structure itself is in a dilapidated condition We believe it

would be in the best  interest  of

f,l Notes everyone llving on Garland Swamp Rd if Jon lurgeon was allowed to update the dilapidated structure to

d safe and useful form
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Wel l ,  he re  we  a l l  s i t  i n  a  quagmi re  o f  Coronav i rus /Cov id  -19  i n  Po land  and  a round  the  g lobe .

Many o f  us  have been quarant ined,  myse l f  inc luded,  s ince mid -March.  l 'd  love to  be ab le  to  hug
my ch i ld ren and grandch i ld ren,  but  these are  the ru les  created by the powers  that  be to  keep us
safe  & hea l thy .  Fami ly  is  impor tant  to  a l l  o f  us  and we are  fo l lowing the ru les  that  have been set
up .  I 'm  cu r ious ,  t ho ' ,  as  to  why  some ru les  don ' t  seem to  app ly to  Jona than  Tu rgeon  and  h i s
fa rn i l y .  He  was  to ld  seve ra l  yea rs  ago  when  he  bu i l t  h i s  home on  Gar land  Swamp Road  tha t  he
would  be ab le  to  remove the shack d i rec t ly  across f rorn  them and put  in  a  deck.  Th is  "shack"  is
an eyesore!  l t  has been s i t t ing  there for  years  and years  f  rom way back when I  was in  mid  d le
school  in  McFal ls  and i t  shou ld  be taken down before  i t  co l lapses in to  the lake and creates a
ser ious prob lem.  l t  hasn ' t  been used foryears !  |  fee l  sure  that  the Turgeon 's  w i l l  make every
effort  to remove i t  very careful ly dur ing that process.

Thank ing you in  advance for  yoLr r  cons iderat ion.

S incere ly ,

Susan A"  Barry
5  Gar land  Swamp Road
Poland, M E 04274
998-2s80



Pet i t i on_ lqGar landSwampRoad ,Po land ,Ma ine

Do you favor the removal of the existing dilapidated camp structure, and the placement of a deck

on the old foundatiJn, with storage underneath the deck?
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Petition - IgGarland Swamp Road' Poland' Maine

Do you favor the removal of the existing dilaprdated camp structure, and the-placement of a deck

on the 
"fa 

iot'ndatiJn' with storage underneath the deck?
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Petition * 19 Garland swamp Road, Poland' Maine

Do you favor the removal of the existing dilapidated camp structure, and the placement of a deck

on the old fot''datiJn, wiih storage underneath the deck?
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Petition - lg Garland Swamp Road, Poland, Maine

Do you favor the removal of the existing dilapidated camp structure, and the placement of a deck

on the old foundation, with storage underneath the deck?
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Petition - 19 Garland Swamp Road, Poland, Maine

Do you favor the removal of the existing dilapidated camp structure, and the placement of a deck

on the old foundation, with storage underneath the deck?
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Petition - l9 Garland Swamp Road, Poland, Maine

Do you favor the removal of the existing dilapidated camp structure, and the placement of a deck

on the old foundation, with storage underneath the deck?
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Petition - l9 Garland Swamp Road, Poland, Maine

Do you favor the removal of the existing dilapidated camp structure, and the placement of a deck

on the old foundation, with storage underneath the deck?
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petition - 1g Garland Swamp Road, Poland' Maine

Do you favor the removal of the existing dirapidated camp stmcture, and the placement of a deck

on the old foundation, with storage underneath the deck?
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Petition - r9 Garland Swamp Road, poland, Maine

Do you favor the removal of the existing dilapidated camp sfucfure, ofld the placement of a deckon the old foundation, with storage underneath the deck?
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Petition - 19 Garland Swamp Road, Poland, Maine

Do you favor the removal of the existing dilapidated camp structure, and the placement of a deck
on the old foundation, with storage underneath the deck?
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	10.16.2019 Minutes.pdf
	CALL TO ORDER – Chairperson Mark Hyland called the meeting to order at 7:00pm with Members Gerard Bowes, Joseph Radziszewski, Jr, Lou Ann Lancaster, Code Enforcement Officer Scott Neal (CEO), and Recording Secretary Sarah Merrill are present.
	Public Attendance: Michael Rosenthal, Stacy Sarno, Brian Beaulieu, Steve Lancaster, Michael Shapiro, John Conway, and Scott Grundin.
	COMMUNICATIONS – None
	APPEALS – Administrative Appeal – Marla Dodie Rosenthal and Michael Rosenthal – 45 Garland Swamp Road – Map 32 Lot 8
	 Chairperson Hyland went through the procedure to be followed by the Board of Appeals (Board) and participants.
	 Michael Rosenthal is present and representing the interests of Marla Dodie Rosenthal, his daughter.
	 Conflict of interest among Board Members: Chairperson Hyland asked if any members of the Board have a conflict on interest. The Board members all said they don’t have any conflicts of interest.
	 Right, Title, or Interest by the Applicant: Member Radziszewski, Jr moved to approve that the applicant has right, title, or interest in the property by way of the deed presented. Member Bowes seconded the motion.
	Discussion: None     Vote: 4-yes 0-no
	 Standing: Member Radziszewski, Jr moved to approve that Ms. Rosenthal has standing because there is a permit denied by the Code Enforcement Officer. Member Lancaster seconded the motion. Discussion: None     Vote: 4-yes 0-no
	 Mr. Rosenthal presented his case to the Board: Good evening Board Members and thank you for being here this evening to hear our appeal regarding our application for a dock on Tripp Lake. My family has owned our camp, situated at 45 garland Swamp Roa...
	 Chairperson Hyland – Mr. Rosenthal tell me. So, you have an eight foot (8’) right of way. How much shore frontage is there? How many people have a right of way down to this particular spot?
	 Mr. Rosenthal – Just our family.
	 Chairperson Hyland – Alright is there an eight foot (8’) section of shoreline that belongs to you and then there’s camps on either side? How does that work?
	 Mr. Rosenthal – It does not belong to us per se. We just have a right of way to the lake from our property. We have what you call the back camp, our neighbors at 49 Garland Swamp Road, have the front camp. They have a right of way over our property ...
	 Chairperson Hyland – Questions from the Board?
	 Member Bowes – Who is the owner of the right of way?
	 Mr. Rosenthal – The fee simple owner of the right of way is Stacy Sarno.
	 Member Bowes – And how many feet of frontage is on the lake in total?
	 Mr. Rosenthal – I don’t know for certain, but I would say it’s certainly less than one hundred and fifty feet (150’).
	 Member Bowes – Did I read sixty nine feet (69’) in the package?
	 CEO Neal – Yes
	 Member Bowes – So it’s sixty nine feet (69’). I also read that if it’s under two hundred feet (200’) a dock can’t be permitted on a beach especially if there’s already an existing dock. To Ms. Sarno – You have a dock?
	 Ms. Sarno – Yes. We own a dock.
	 Member Bowes – So as the owner you own a dock. Okay. So, your reason for denying the permit, one of them, was because it was less than two hundred feet (200’), there was already a dock and there can’t be more than one.
	 CEO Neal – Right.
	 Member Bowes – That’s the ordinance, right?
	 CEO Neal – Yes
	 Mr. Rosenthal – Would you like me to explain why I have a different view?
	 Member Bowes – Sure
	 Mr. Rosenthal – After the Officer Neal in his email to me, of July 29, 2019 states and I quote “I can’t approve a dock on a right of way unless the deed is written to say that you may install a dock”. Officer Neal’s reason for denying the dock based...
	 Mr. Conway – I have copies of that for everyone. This is state statute.
	 Mr. Rosenthal – Section 459, paragraph two, of Title 33 Maine Revised Statutes is the controlling law on this issue. The first point of emphasis regarding section 459 is the fact that the legislature grandfathered in people who had rights of way tha...
	 Member Bowes – You had discussed this with the Town Attorney before you issued the denial? Was the Town Attorney aware of this state thing?
	 CEO Neal – Yes.
	 Member Bowes – So does our local ordinance supersede the state? or how does that work?
	 CEO Neal – I would have to refer to her. It was my understanding that that was only for new deeds created after 2018.
	 Mr. Conway (Here with Mr. Rosenthal) – The other part, and a very persuasive argument made, another part of this is that this is a legally existing nonconforming use. This was clearly here long before the ordinance was ever in effect. I don’t think ...
	 Member Bowes – When you’re using the term grandfathering do you have any history, how many years ago you had a dock in that right of way?
	 Mr. Conway – He just testified that there’s been a dock there since 1953 he says.
	 Member Bowes – Every year?
	 Mr. Conway – Every year. That’s been there all the time that he’s used the dock and that he put the dock in there. Beyond going and finding out from the Town’s Attorney whether this state statute might preempt some of the local statute you can look ...
	 Chairperson Hyland – Any other questions for Mr. Conway?
	 Member Lancaster – Were there ever two docks on this property?
	 Mr. Rosenthal – Not to my knowledge.
	 Mr. Conway – When you say on the property, I think we should be clear and clarify for everyone. Do you mean on the right of way?
	 Member Lancaster – On the right or way and or the sixty nine feet (69’) of frontage.
	 Mr. Conway – Well the sixty nine feet (69’) of frontage is what we call in legal terms the servient estate. That’s the land that – the land under the eight feet (8’) Mr. Rosenthal’s daughter – they don’t own the actual ground. They just have the rig...
	 Mr. Rosenthal – I’d like to clarify with respect to the question that you asked. I wasn’t sure that I understood it correctly. At one point in time my family owned the front camp and the back camp. Of course, during that period of time there was onl...
	 Chairperson Hyland – When was the front camp sold?
	 Mr. Rosenthal – Initially it was in my dad’s estate and … he died in 1975 so I would think, I don’t know exactly, sometime in the early Eighties it was sold initially and then it was resold to Ms. Sarno, I believe, in 2016.
	 Chairperson Hyland – Okay. So, during the time when you owned the front camp there was one dock on the water?
	 Mr. Rosenthal – That’s correct.
	 Chairperson Hyland – And then when you sold the front camp what you’re saying is you placed a dock on the right of way and whoever the new owner was put a dock wherever they were going to put a dock?
	 Mr. Rosenthal – I want to make sure I understand you exactly. Basically, somebody had a dock on their property before my father bought it. There was somebody before my parents bought the front camp that had their dock there and we had our dock by ou...
	 Chairperson Hyland – Any other questions for Mr. Rosenthal? Code Enforcement Officer do you have any other questions?
	 CEO Neal – Nope.
	 Chairperson Hyland – Anybody else in the audience have a question for Mr. Rosenthal? At this point just a question? Okay. Other people who are in support of Mr. Rosenthal’s request for an appeal of the Code Enforcement Officer’s decision. People opp...
	 Ms. Sarno – Good evening everybody my name is Stacy Sarno. I’m the owner of 49 Garland Swamp Road shown as lot nine on the assessor’s map thirty two. My lot is behind the Rosenthal’s lot eight. Lot eight as you are aware has an eight foot (8’) right...
	 Member Radziszewski, Jr – I’m confused. How many people have right of way?
	 Ms. Sarno – I own lot nine and Mr. Rosenthal’s family has the house behind me, and they have an eight foot (8’) right of way, just them have an eight foot (8’) right of way to cross our property per our deeds.
	 Member Radziszewski, Jr – So they’re crossing your land?
	 Ms. Sarno – They’re crossing my land to get to the water. That’s the plain language in the deed of ingress and egress nothing furthermore.
	 Member Radziszewski, Jr – And that’s changed to that when you bought the property?
	 Ms. Sarno – What do you mean changed?
	 Member Radziszewski, Jr – Well listening to what he was saying they’ve had those properties all along.
	 Ms. Sarno – Well no they were under common ownership with his family until the early Eighties. The easements were terminated when they’re under common ownership. So, when in 1983 his father Steve sold off my lot to I think it was the Begins and then...
	 Member Radziszewski, Jr – So has there been a dock there every year since you’ve owned it?
	 Ms. Sarno – We just installed our dock last summer. We got a permit. And for sixteen years that Kathy owned it - do you know if she had had a dock on there (Ms. Sarno asked this question of an audience member. He confirmed this.) So, for over twenty...
	 Comment from an audience member not at a microphone.
	 Chairperson Hyland – Sir could you let us know who you are.
	 Mr. Grundin – My name is Scott Grundin and I am Kathy Carroll’s son-in-law, she’s the owner of 43 garland Swamp Road.
	 Ms. Sarno – She’s our neighbor. Her property is also … she’s lot ten.
	 Mr. Grundin – Kathy owns property 43 Garland Swamp Road and she owned property 45 and sold property 45 to the Sarno’s a couple years ago. There was never a dock on that property since the early… she purchased it in the early Eighties I believe. Ther...
	 Chairperson Hyland – Any other questions from the Board?
	 Member Bowes – Yeah. So, Mr. Rosenthal’s testimony here tonight said that every single summer they had a dock on that right of way, if I heard you right that’s what you said.
	 Mr. Rosenthal – I said when we owned both properties there was only one dock on the property. Prior to that when the property was owned by the (garbled) family for a period of time and the people who owned it before which is 1953 to when my parents ...
	 Member Bowes – During your ownership did he ever have a dock there up until this year?
	 Ms. Sarno – No. The property has been abandoned for a long time.
	 Member Radziszewski, Jr – And how long have you had the property?
	 Ms. Sarno – Since 2016. And prior to that the previous owner had it for sixteen years.
	 Member Bowes – Which he just testified that during your sister’s ownership there was never a dock on the right of way.
	 Mr. Grundin – My mother-in-law. No there was never a dock on the right of way.
	 Ms. Sarno – And like I said the doctrine of merger applies when you’re under common ownership. You can do whatever you want when your property is under one ownership. You don’t need permission from the right of way holder because there’s not in exis...
	 Member Radziszewski, Jr – Okay. I have one follow up question. For how many years was there not a dock from ’18 back? From ’19 back?
	 Mr. Grundin – The whole time.
	 Member Radziszewski, Jr – For how many years though? Back to the Eighties?
	 Mr. Grundin – I only know after the Eighties.
	 Member Radziszewski, Jr – Alright from the Eighties up there has not been a dock in the right of way?
	 Mr. Grundin – On any of the properties.
	 Member Radziszewski, Jr – On any of the properties. Okay. Thank you.
	 Mr. Grundin – Can I say something? In my opinion opening this door to allowing docks on right of ways – what would stop multiple people who have rights of way. There are many rights of way that more than one person or property owner has the right of...
	 Ms. Sarno – We have a very small beach are. Very tiny beach area.
	 Mr. Grundin – For thirty years or almost thirty years we’ve been there, and he has not been there.
	 Chairperson Hyland – So Mr. Grundin are we talking about the same property? Is there more than one person on the right of way there?
	 Mr. Grundin – (Garbled) Kathy Carroll owned the Sarno’s property and she sold to them and she also owns number 43 (lot ten). Right next to the Sarno’s.
	 Ms. Sarno – She abuts both properties. She abuts both lots eight and nine.
	 Chairperson Hyland – Okay. Where’s the right of way in relation to eight and nine? Or nine and ten?
	 Mr. Grundin – We’re on the right side of it and he’s on the left side of it.
	 Chairperson Hyland – So the right of way goes down between lots nine and ten?
	 Mr. Grundin – Yes. (Board members conferring over this).
	 Chairperson Hyland – But the right of way is all on your property?
	 Ms. Sarno – Yes. I’m fee owner.
	 Member Lancaster – Mr. Rosenthal’s deed still states the fact it hasn’t been altered at all of the fact that there was a right of way established back at the point in time it was to be transferred forevermore.
	 Ms. Sarno – Well actually I think the right of ways were terminated by the operation of law and I think that there was a change in the right of ways when his father died. I think the attorneys were probably aware of that and changed the right of way...
	 Member Lancaster – (Garbled) that wasn’t changed in the deed. The deed still states (garbled).
	 Ms. Sarno – (Garbled) The deed changed. It didn’t change the location of the right of way, but it changed the width of one of the right of ways.
	 Chairperson Hyland – Okay. Anything else? Anyone else have anything in opposition to the appeal?
	 Mr. Grundin – Did you receive a letter from my mother-in-law?
	 Chairperson Hyland – yes.
	 Mr. Grundin – okay. Is that something you could read? Or did you read?
	 The Board confirmed they had it and had read it.
	 Chairperson Hyland – Okay. Mr. Rosenthal is there anything you’d like to rebut?
	 Mr. Conway – I understand there’s a letter, but my client’s never seen it. So, if there were letters that were sent to the Board, I’m wondering why…
	 Chairperson Hyland showed Mr. Conway the two letters that were submitted to the Board.
	 Mr. Rosenthal – First of all the argument regarding merger is inapplicable and let me explain why. Our family owned both pieces of property. That means that the Sarno owned right of way our our property, she has a ten foot (10’) right of way over ou...
	 Member Radziszewski, Jr – I have a question for you though. How is their property landlocked?
	 Mr. Rosenthal - I can draw you a very simple diagram. This is their property, this is our property, this is the road. Our property is in between. They have a ten foot (10’) right of way to go from the road over our property to their property. We hav...
	 Member Radziszewski, Jr – So the bottom line is you both have a right of way. So that they can get over your property and you can get over their property.
	 Mr. Rosenthal – That’s correct. And to contend that the Maine Supreme Court case that Ms. Sarno cited somehow applies but the much later 2015 case in Sebago Lake doesn’t apply is absolutely wrong. As a matter of law the court has held that a person ...
	 Mr. Conway – A couple things – a number of the allegations or claims made by Ms. Sarno were incorrect. First of all, the right of way does run to the low water mark as you can see in the deed there. The language says it runs to the low water mark. S...
	 Member Bowes – I don’t think she said that the right of way doesn’t exist, she repeatedly said that the right of way is for ingress and egress to the water.
	 Mr. Conway – That’s not what the language in the deed says. You have the deed in front of you. It just says that it’s a right of way that runs to the water. Okay? The statute which you’ve been shown and the case law which you’ve seen is clear in Mai...
	 Member Bowes – But the reason we’re here is there’s no debate about the right of way ingress and egress exists. The reason we’re here is a dock was installed without a local permit. He applied for local permit; Code Enforcement Officer cited a coupl...
	 Mr. Conway – It is if it’s grandfathered in there. If it’s there before the ordinance it is.
	 Member Bowes – I don’t see it in the deed. I don’t see anything in this deed that says a dock is allowed in the right of way.
	 Mr. Conway – It’s not a matter of whether it says it in the deed.
	 Member Bowes – You just said that. (Talking over each other) it is written that says it the dock has to be, can be installed, but it’s not there.
	 Mr. Conway – That’s after 2018. No. It’s for right of ways that were established after 2018. That’s not a shrug. That’s what the statute says. What that says is that it doesn’t apply to any rights of way which were established before 2018. Do you un...
	 Multiple Board members corrected Mr. Conway saying that this letter is in reference to what Mr. Rosenthal left in the water from his dock.
	 Mr. Conway – But it doesn’t say anything about there not being other docks there. He came here to testify that his mother owns this property. This letter which is from the person who apparently lives there or at least has rights to be there doesn’t ...
	 Chairperson Hyland – Help me out with right of ways Mr. Conway. It seems to me and I think my betters had this very same problem on Hyland Lake in Falmouth and that is does a right of way allow you access and egress to the water?
	 Mr. Conway – A right of way actually allows you the use of a specific piece of property for many different uses. So, it can change.
	 Chairperson Hyland – Let’s be more specific. Can I set up a boat shed on my right of way?
	 Mr. Conway – On your right of way?
	 Chairperson Hyland – Yes. Could Mr. Rosenthal set up a boat shed to keep his lawn chairs and things like that?
	 Mr. Conway – I it was there prior to the ordinance being established, yes.
	 Chairperson Hyland – Well that’s kind of not what Sleeper v. Loring says. It says that if you store property there that’s not what a right of way is. A right of way does not allow you to store property.
	 Mr. Conway – But that, but there’s no argument in there that it was a legally nonconforming before the ordinance. You’re mixing two things up here, I think. There’s two different ways of looking at it. If the ordinance … if the easement was granted ...
	 Chairperson Hyland – But they’re not in the right of way.
	 Mr. Conway – But they’re in the water. But I’m just giving that as an example that talks about how nonconformance works. This is a little different. You couldn’t do that now.
	 Chairperson Hyland – What I’m saying though is that a right of way allows you passage. It doesn’t allow you to store your stuff and do lots of things like you own the property.
	 Mr. Conway – it may not. It’s an interpretation of the ordinance. You could have a right of way that says that you could park cars on the right of way for instance, you could, we’re not suggesting this does. You could have a right of way that allows...
	 CEO Neal – Where does it say in 459 that anything established before 2018 would get a dock?
	 Mr. Conway – It doesn’t say that. It says that if it’s before 2018 it’s by implication there’s a right to have a dock. If you read it. It says it in the negative. It says that if it’s established after that then you can’t have an implication because...
	 CEO Neal – Well that use was also abandoned for how many years before the code came into place.
	 Mr. Conway – Well, I think we have evidence here that it wasn’t abandoned or that there may have been a sporadic loss…
	 CEO Neal – (garbled) was abandoned before the code came into place.
	 Mr. Conway – how do you know that?
	 CEO Neal – I think we’ve heard enough people say that they were there before. I mean he says he hasn’t been here since the Nineties.
	 Mr. Conway – He never said that. I don’t know what you heard. I never heard him say that.
	 Member Bowes – I heard Mr. Grundin say that the whole time his mother-in-law owned the property there was never a dock in the right of way.
	 Mr. Conway – We’ve had… That’s what he said and I’m just pointing out his mother sent a letter and never even thought to mention that.
	 Mr. Grundin – She was never asked to say that. I’m here representing her to speak for that and she will absolutely send a letter saying there wasn’t one there if that’s a big deal. I’m here to testify on that. I was asked to speak by the Sarno’s abo...
	 Mr. Conway – Understood. I don’t think anybody challenged that. All I’m saying is that …
	 Mr. Grundin – You did.
	 Mr. Conway – Excuse me…
	 Chairperson Hyland – Guys. Guys. Mr. Grundin please.
	 Mr. Conway – All I’m saying is that the person wrote the letter without any of that in it.
	 Chairperson Hyland – We actually have heard from Mr. Rosenthal that they have not put a dock in there in at least twenty years.
	 Member Radziszewski, Jr – Right. He said that.
	 Mr. Rosenthal – First of all my family has continuously owned the property since 1952. So, to contend that we didn’t own the property so we couldn’t put in a dock that’s absolutely untrue. What I said was that whenever we were there when we were liv...
	 Chairperson Hyland – Okay. Thank you. Umm. Yup.
	 Ms. Sarno – I just wanted to bring up the doctrine of merger again. The reason that I brought that up. I wasn’t trying to say that his right of way was extinguished and mine wasn’t. I was trying to bring up a point that common ownership does sever t...
	 Chairperson Hyland – Okay. But we have a deed from 1987 so we know from at least from then on.
	 Ms. Sarno – Okay. I think his father’s estate went through a trust, so I think on ’83 they were revived.
	 Chairperson Hyland – Okay. Thank you. Anyone else? For or against? Sir?
	 Mr. Beaulieu – Yeah. There hasn’t been anyone there for thirty years so there hasn’t been… so there is no historical use. Plus, you can’t put a dock on a beach area. And that’s a Maine law. That’s where my daughter plays. It’s a beach. His right of ...
	 Chairperson Hyland – Unfortunately it doesn’t extinguish the ability to use the property. Even though it’s not been used.
	 Mr. Beaulieu – There was never one there. It’s a right of way. The right of way is to the water and then disperse. It doesn’t say anything about a dock.
	 Ms. Sarno – It just restricts our use as fee owners in the land. The cases that they’re bringing up where they allow docks, they weren’t the fee owners of the land. Some of the case law where they owned to the high water, basically it’s that interti...
	 Comment from Mr. Conway that’s not clear.
	 Chairperson Hyland – Yeah and we’ve gone back and forth. Any other things that anyone wants to say at this point? Last chance. Any questions of any of the people you’ve heard testify so far? Mr. Neal do you have any questions?
	 CEO Neal – Nope.
	 Chairperson Hyland – Okay. Then I’ll close this part of the hearing.
	 Member Radziszewski, Jr – What about, do you close it before…
	 Chairperson Hyland – Oh no. If you’ve got testimony, then we certainly want to hear it.
	 CEO Neal – No. Everything I needed to say was on record already.
	 Chairperson Hyland – Okay. So, the reason… So, let’s ask you some questions then. So, when you went to Town Attorney with some of this.
	 CEO Neal – Yes.
	 Chairperson Hyland – Under Title 33 Chapter 7 it seems to me that this right of way has been there for a long time, it’s probably been used, it’s probably had a dock on it. That we don’t have the people here that granted the right of way in the firs...
	 CEO Neal – That’s what we’re opening up.
	 Chairperson Hyland – On the other hand I’m reluctant to extinguish someone’s use of their property or their right of way that there’s historic use of.
	 CEO Neal – I mean we can call it historic use, but …
	 Chairperson Hyland – Oh I know. It’s old historic use.
	 CEO Neal – We’re talking Eighties here. Which predated this zoning. So, if it’s been gone that long does it not require a new permit?
	 Chairperson Hyland – We currently give permits for every dock that goes in the water?
	 CEO Neal – Every new dock.
	 Chairperson Hyland – Every new dock. Okay.
	 Member Bowes – I’m hung up on this last paragraph of this 459. It says, this is dated 2017 which is pre ‘18, the instrument granting or reserving the easement of right of way does not expressly include the right to construct a dock on the easement o...
	 Mr. Conway – But you’re missing the context. If I could explain it.
	 Member Bowes – Sure.
	 Mr. Conway – First of all I won’t bore you with my law school education. But the first thing they told us was you should start at the beginning when you’re reading something, and you should read it all the way to the end. Because, picking one thing ...
	 Member Bowes – I get it. I’ll go back to my earlier comment that the deed just says the right of way to pass to the water. There’s no language about construction of a dock.
	 Mr. Conway – Cause, you don’t need it before 2018. It’s by implication.
	 Member Bowes – (garbled) the ordinance.
	 Mr. Conway – I understand. That’s a different piece. I just wanted to go back over that.
	 Ms. Sarno – One more thing. I actually have a deed here that does have restrictions. It was originally granting the right of way that restrict encumbrances on the property on the right of ways. So that would show intent. See if I can pull it up here...
	 Chairperson Hyland – Okay.
	 Member Radziszewski, Jr – Okay I have a question for the Code Enforcement Officer. Isn’t our ordinance it has more restrictions than state law.
	 CEO Neal – We can be more restrictive; we can’t be less restrictive.
	 Member Radziszewski, Jr – Right. So, this thing from the state we can be more restrictive and that’s allowable according to the state.
	 CEO Neal – That’s my understanding.
	 Mr. Conway – Actually the way it works is that (garbled)
	 Mr. Dulberg – Please go to a mic.
	 Mr. Conway – I’m not saying that’s never true. Okay. And I don’t want to make any blanket statements, but generally if state law governs a certain area then unless it expressly says that local laws can be more restrictive, they probably can’t be. Th...
	 Chairperson Hyland – Zoning laws can be more…
	 Member Radziszewski, Jr – Right. Because I’ve heard it here…
	 Mr. Conway – If the state law says it and in many cases the state law does say it, they’ll say right in them, if you look at shoreland zoning laws they’ll often say that local can be more restrictive or local law can do this. But it’s specific to th...
	 Member Radziszewski, Jr – I think that it has meaning here because you throw out a state law and it overrides our zoning laws.
	 Mr. Conway – That’s I don’t think the argument so much that we’re trying to make is that the use has been in place long before the statute was in place. And that’s what really … so what your ordinance says is that is there’s a use in place at the ti...
	 Chairperson Hyland – Let me ask Mr. Conway while you’re still here. Our ordinance says that no more than one pier, dock, or wharf, or similar structure located in the high water line of a water body is allowed on a single lot. So, this is a single l...
	 Mr. Conway – Nope. It’s an easement across a lot. That’s correct.
	 Chairperson Hyland – Okay. So then why is a second dock allowed? Because the ordinance says only one dock per lot.
	 Mr. Conway – Well we go back to the same thing. If the use was allowing docks, there prior to the ordinance being passed then that wouldn’t restrict it. It would only (garbled) after the easement was put on.
	 Chairperson Hyland – So you’re saying that the second dock is a nonconforming use?
	 Mr. Conway – Yes.
	 Chairperson Hyland – Okay.
	 CEO Neal – So if that was a use our … under nonconforming uses if that was discontinued for a period of a year then it was no longer conforming.
	 Mr. Conway – No. What the argument is the claim is that the right of way is for the right to use the water. The dock is using the water. It’s the use of the water.
	 CEO Neal – You’re using the argument of history here where that presumption of use.
	 Mr. Conway – They used the water. That’s the argument that the right of way goes to the water, it wouldn’t go to the water and this is where the implication comes in, easements wouldn’t go to the water unless it was implied that you could use the wa...
	 Member Bowes – What people typically do is use the right of way to moor a boat out on the lake so they can access their boat without having a dock there.
	 Mr. Conway – I can guarantee you that there are hundreds of docks on rights of way currently in the Town of Poland. Hundreds. And they’re on rights of way on land of other people that have docks on their property. There may be that many on Tripp Lak...
	 CEO Neal – No. I know they don’t. new docks. Anything since 2001 should, but I understand that there are historical docks in this lake that don’t.
	 Mr. Conway – Right. And there’s more than one dock on many properties as well. And that’s because of rights of way and because some people put two docks on their own property. That’s been known to happen too. I’m not sure that’s the argument that ev...
	 Member Radziszewski, Jr – So, to your knowledge how is it that we have two docks that we’re talking about? All I’ve been hearing about is the dock that couldn’t go in. Where’s this two dock thing.
	 Mr. Conway – The two docks comes from the fact that what we have here is a parcel of land which is called the servient estate, okay for easement purposes, that’s the Sarno’s who own the land, the dirt, they own it. Granted over that land is an eight...
	 Mr. Beaulieu – So he said we had to prove it. We just proved it. For thirty years there’s no dock there. You just said you have to prove it. He just said his mother-in-law owned the both of them. There wasn’t anything there for thirty years plus you...
	 Chairperson Hyland – Well you can put a dock on established beach area. There’s nothing that prevents you from doing that. I understand that things are tight on your lot.
	 Mr. Beaulieu – It’s more than tight. It’s the only place my daughter plays. It’s our only way to get in the water. And you want to put a dock there, so she smashes her head off of it. It just doesn’t make any sense.
	 Chairperson Hyland – Okay. Thank you. So, there’s a couple of things here from what I’ve heard tonight. There’s a couple of different ways of dealing with this. It sounds like historically the right of way has had a dock on it. Off and on. Not recen...
	 Member Bowes – I think you just summed it all up though.
	 Chairperson Hyland – Well that’s two different decisions. One is to say we affirm the use of the right of way, it’s been used like that in the past, it continues to be used like that and a dock can be placed on it. Or we say, the ordinance is clear ...
	 Member Bowes – And there’s opposition from the landowners that pay the taxes on it.
	 Chairperson Hyland – Well. Yeah. People fight over rights of way all the time.
	 Ms. Sarno found the historical deed she was looking for on her phone and shows her phone to the Board. She says that there’s restrictions that rights of ways are not to be encumbered with vehicles or any other manner. So, it’s basically saying that ...
	 Mr. Conway – Excuse me, but we’re all here. You could go to the microphone so we can all hear.
	 Chairperson Hyland – Do you have a way of sending that so we can get a written copy of that somehow.
	 Ms. Merrill – I can go get it if you send it…
	 CEO Neal – Stacy if you send it to me.
	 Chairperson Hyland – We should all benefit from seeing what this says.
	 Member Bowes – You never saw this before?
	 CEO Neal – No. Not this one. No.
	 Member Bowes – I wonder why it’s not attached to the deed.
	 CEO Neal – This is probably a historical deed. They get shortened over time.
	 Chairperson Hyland – So you see the problem Scott. You’ve taken the approach that the ordinance says one dock per lot and that if we assume that the second dock is a nonconforming use then it’s been extinguished from being a nonconforming use by the...
	 CEO Neal – Plus.
	 Chairperson Hyland – And that’s okay. But the other side of that is there are court cases that say that if you have a right of way there’s an assumption, notwithstanding new law, that you can use it to put a dock on it.
	 CEO Neal – But there are also court cases …
	 Chairperson Hyland – Yeah. They go both ways. And it’s all based on intent in the end. Landowner intent.
	 CEO Neal – If we use the historical fact that it was there, we’re going to open up right of ways to…
	 Chairperson Hyland – Well yeah, I know.
	 Mr. Conway – I might add to that if you go to removing every dock that’s on a right of way, you’re going to open up a bigger can of worms. Because I don’t think this is being enforced currently in this town. So that is the message then I think that ...
	 Member Bowes – I recall a case back in ’14 on Range Pond something similar to this. So, we have been enforcing it. This isn’t the first time.
	 Mr. Conway – I’m not saying it is. I’m saying (garbled)
	 Mr. Grundin – I’d like to say that it is possible that there are docks on right of ways and I’m wondering if the people who own the property that the right of way is on are okay with that? Obviously, they’re not okay with that.
	  Chairperson Hyland – Well no it’s a mixed bag. It’s not a factor if the right of way was granted by a previous owner. The new owners don’t really have a say.
	 Ms. Sarno – (garbled) Then she goes over previously heard testimony. It became a free for all by people in the audience speaking over each other without being on microphone.
	 Member Lancaster – There was testimony that at one time there were two docks on that property.
	 Chairperson Hyland – Right. So, you were going to email that to…
	 Ms. Sarno – I did.
	 CEO Neal – Sarah’s going to print it out. She’s printing it up now.
	 Ms. Merrill returned and gave the copies to the Board.
	 Chairperson Hyland – Okay. Ms. Sarno what you’re suggesting here is in this deed is that a dock is the same as parked vehicle?
	 Ms. Sarno – or in any other manner so you can imply that it’s a structure on the surface of the right of way. Parked cars or any other manner. So parked cars is a vehicle, it’s an encumbrance, it’s a structure. Or any other manner you can imply that...
	 Mr. Conway – If I might respond. There’re two distinctions to be made. One is first of all the dock is not on the right of way. It’s at the end of the right of way. It’s actually in the water below the low water mark is where the dock sits in the wa...
	 Ms. Sarno – If it’s irrelevant then why are they looking at historic use then?
	 Chairperson Hyland – Well I assume that the Rosenthal’s reestablished the right of way and so the language is not the same. Okay. So, I will close the public part of this hearing and we’ll open up for discussion by board members.
	 Mr. Beaulieu – Where does our daughter swim? (garbled).
	 Chairperson Hyland – I know that it’s troubling. You’ve made your point sir.
	 Member Lancaster moved to close the hearing to the public. Member Bowes seconded. Discussion: None     Vote: 4-yes 0-no
	 Chairperson Hyland – We’ll move into the decision making part of this. Say what you think. It’s not an easy one.
	 Member Radziszewski, Jr – I’ve got a couple observations here. If Mr. Rosenthal was using docks all the way up through the last twenty five years, thirty years, it’s one thing. He hasn’t had a dock on there for quite some time. All of a sudden that ...
	 Member Bowes – I’m pretty much with you. In addition to Scott consulting with the Town Attorney and supported him by denying the permit.
	 Chairperson Hyland – I think there’s two right answers here. And it’s difficult for me to extinguish historic use on a right of way. The deed doesn’t say no docks. So, we’re kind of left with it did have a dock on it for a period of time and then it...
	 Member Radziszewski, Jr – I don’t either. But there is one other thing and it was brought up earlier we want to be careful precedenting how we handle this. Because it opens up the whole Town of Poland with this issue.
	 Chairperson Hyland – Yeah. If we take a rigorous approach to the ordinance we’ll be meeting more often, and Scott will be very busy.
	 Member Lancaster – I think the same way that if we extinguish the rights, we’ll be opening up…
	 Chairperson Hyland – Yeah. We could be.
	 Member Lancaster – It could be a big problem. And it wouldn’t be just stopping here.
	 Chairperson Hyland – It would be. Scott would be busy for a long time.
	 Member Bowes – Well, If the dock was in place every single year up until today. That’s one thing. But where it hadn’t been in in over thirty years. It was installed, a report was reported, our ordinance supports only one dock on one lot unless it’s ...
	 Member Lancaster – But that right of way did have a dock at one point in time. And there was at one point in time two docks on that piece of property.
	 Member Bowes – That was probably pre our ordinance.
	 Member Lancaster – Sure.
	 Member Bowes – And I’ll add one more thing. Even though you’ve only owned it for a couple of years when you purchased the property you didn’t have any docks on that property.
	 Ms. Sarno – No. We didn’t have a boat yet.
	 Member Bowes – You didn’t have a boat and the right of way dock wasn’t there either. So, in your minds you never thought that would be a problem. You never saw that coming until you saw he installed it.
	 Chairperson Hyland – Yes. Let’s not go back and forth with the…Does everyone know what they’re going to do? The Board said they did. Okay. Then you should make your motion positive and it’s got to be made… So, does that mean we’ve got to affirm, to ...
	 Ms. Merrill – And then you vote for or against that.
	 Member Bowes – I make a motion to vote for the appeal of the code enforcement’s decision in this matter.
	 Ms. Merrill – For recording purposes I would like clarification of what that means exactly. Because I’m confused. Are you…
	 Chairperson Hyland – You’ve got to approve the appeal of Mr. Rosenthal to grant his permit for a dock.
	 Ms. Merrill – That’s not what I heard so that’s why I asked for, that’s not what he said so that’s why I asked for clarification.
	 Member Radziszewski, Jr – No. Just make that correction. We’re making it in a positive fashion.
	 Ms. Merrill – Right.
	 Chairperson Hyland – So we’re going to grant the appeal.
	 Member Radziszewski, Jr – So we’re going to grant Mr. Rosenthal’s appeal.
	 Chairperson Hyland – His administrative appeal.
	 Ms. Merrill – Thank you. I just need that, we need that on the record, and we need to record it that way so that we’re clear.
	 Member Lancaster seconded the motion. Discussion: None
	Vote: 2-yes 2-no      Appeal is Denied
	 Chairperson Hyland – Oh that’s a good one. That’s one I haven’t seen in a long time. Just so you know the way this works is that we’ve voted two – two and in order to sustain a successful appeal it takes three members voting in the affirmative. So, ...
	 Ms. Merrill – You usually use page 213.
	 Chairperson Hyland – is that the one I’m using?
	 Mr. Conway – Will you be drafting a Conclusions of Fact and Findings of Law?
	 Chairperson Hyland – Correct.
	 Ms. Merrill – We’re going to do that right now.
	 Mr. Conway – and then sent to us.
	 Ms. Merrill – Correct.
	 Chairperson Hyland – And you have 45 days to appeal that.
	Adjourn – Chairperson Bowes moved to adjourn the meeting at 9:12 pm. Member Lancaster seconded the motion. Discussion: None     Vote: 4-yes 0-no
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